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N former Ages, and until the 
Fall of Cardinal Wolſey, the 
Lord Chancellor of England 
= as uſually a Biſhop, or Sms 
other Eccleſiaſtical Perſon, as a 
Dear or Archdeacon; and ſome- 
times the Great Seal was deliver'd 
to one of the King's Chaplains, 
Eifommch that the Learned G40 
tells us, there have been 
160 Clergymen adyanced to this 
Dignity ; and that until the 25th. 
1 ear of the Reign of King Henry 
kde Eighth, all the Maſters of the 
Fats were Churchmen. 


£9 The 


mitigate the Rigour of the Com- 


The Preface. 


The chief Bulineſs of the Court 


of Chance y, at that Time, was to 


mon Law, and Clergymen were 
thought ſufficiently qualified for 
that Purpoſe, who gave Relief 
according to their ſeveral Opi- 


nions, in Caſes where the 1625 4 
ſcemed to bear too hard upon the < 
Complainants; and becauſe they 
formed their Judgments by no 1 
ſettled or cſtabliſhed Rules, ther 
fore we have no Reports of their 


Decrees. 


But when the Buſineſs of that 1 
Court encreaſed, and Biſhops | 
could not atrend the oboe 1 
of Cauſes there depending, be- 
cauſe of other neceſſary Avoca- 
tions for Men of that Order, 1 
then another Set of Men, bred 
up in the Study and Practice of 
the Common Law, were made 
Judges of this Honourable Court; 1 
pi”. ſoon afterwards Equity be- 
came artificial Reaſon, and hath | 1 
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Ti be Preface. 


. ever ſince ſuch a Mixture of Law 
in it, that it would be much caſier 
now for a Lawyer to preach, than 
c for a Prelate to be a. Judge of 
Ir mY Court. 
+ And fince moſt decretal Bade 
are now founded on certain Rules 
and Precedents, and many intri- 
cate Caſes are there determined; 
I think the Reports of ſuch Caſcs 
would be as neceflary as any 
other Reports now extant, eſpe- 
cially when there is ſuch an emi- 
nent K of the Court as at 
this Time, who is as impartial in 
his Decrees, as he 1s conſpicuous 
in his Judgment, who never had 
any Predeceſſor in that Place ſu- 
perior to him in all thoſe cxcel- 
ent Qualities which are requiſite 
lor ſo great a Miniſter, (tho' the 
Jearncd Lord Verulam might be 
2 £qual to him in ſome, ) _ who 
as placed in this high Court tor 
e- 9 ol pubbel Good, by a Prince 


A 3 Faith, 


Faith, and of the Liberties of his 1 


The Preface. 


Subj ects at home, and a Terror 
to His Enemies abroad. 4 

Having given this ſhort Ac- 1 
count, why we have ſo few Re- 
ports of Decrees made in this 
Honourable Court, and the Ne- 


ceſſity of more, it may be * 


een that I ſhould ſay ſome- 1 


thing of the allowing: Caſes, * 
moſt of which were cranſcribed 4 
from the fair Manuſcript of a a 


late Attorney-General, and arc 


fuppoſed to be collected by him 


for his own Uſe, amongſt many 


more which have been copied 


from that very Manuſcript, and 
probably by ſome of his Clerks; 


for I find them already printed | 
in the firſt Reports which were 
publiſhed of this Nature. Some 


of the later Caſes have been 
added by one who formerly at- 
tended at the Court, which wil! 


be found as good, and the whole 5 


as uſeful as any of the C bewerr 4 
Caſes | by 


T3 7 | 
+3 
; 0 


his Caſes already publiſhed, and may 


furniſh the Reader with an agree- 
able Mixture of Profit and De- 
light. 

e- o conclude: What we have 
his ſaid in the Title Page, that None 


printed, may not, perhaps, be li- 
*crally true as to one or two of 


ties, yet the Points here argued 
and decided have been totally 
omitted by the former Reporters 
of them: So that not having in- 
terfer'd with the Accounts they 
-, have given us, our Reports of 
q thoſe Caſes may truly be ſaid 
E 

Cc 


to be new, and the rather, be- 

cCauſe the ſame Cauſes, as reported 
by us, were depending in other 
Courts 


Nit 


of theſe Caſes were ever before 


p N yet the Reader is deſired 5 
to take Notice, that tho the 
Cauſes are between the ſame Par- 
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ing 88 . 


ames of the CASES 
contained in the follow- 


2 


of Bath, 


: * K verſus JV. ande, 


5 1 ( f, J verſus Earl 


5 


| age 196 
Alford verſus Earle, 162 
Anonymus, 78 
Anonpmus, 79 
Anonymus, 162 

Anonymus, 172 
; Anon mus, 1 17 1 
2 8 Caſe, 
Attorney General verſl us Sir George 26 
1 e 
Hrrriſte verſus Berrifte, 158 
Aetton verſus Ann, 95 
Non Mil. verſus Stone, 68 
Haden verſus Earl of Pembroke, 164 
Booth verſus Sanctry, 128 


[LY 
4 
5 
F. * 


Huter verſus Coot, 325 2 


Cholmley (Lady), the Caſe of her Cre- 


| Catts verſus Pickering, 97 5 


Drire verſus Beverſhars, 
| Daſhwood (Vic. London) verſus Man- of 


Dulles & al. verſus Prittiman, 136 


Names of the Caſes. 5 
Bretton verſus Bretton, Page 63 


Cid (Earl ef) verſus Gober & Ur. 52 
Chew & al. verſus Chem, 5 190 1 


ditors, 179 
Churchill verſus Grove & al. 89 
Clarges (Sir Thomas) his Caſe, 174 
Clerk verſus Lord Angleſey, 589 
Cooper verſus Cooper, 153 
Cf verfus Lonnmg, Feller, & al. 33 
Cranboene (Vi 2 of ) verſus Dan 1 


05 & al. verſus Granger & Weſtwood, 5 


2 


48 

5 

11-8 

a 7 

1 7 5 is 

| 6 1 
72 * 1 5 

| 7 
71 763 

J arcy 3 

£27 * 5 

15 bl 2 


*. 1092 
Demy (Cir Milian) verſus Filmer, 64 


Drake verſus the Mayor of Exon, 102 
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Names of the Caſes, 


E. 
5 4k verſus » Devin Page 66 
a K 


Fleetwood verſus Charnack,, - "mg 
Flyer verſus Strachley, „ 
1 2 verſus Stobridge, 24 
ai verſus Hag, PE, 


aſcoigne verſus Sturt, 143 
awle verſus Lake, Mil. „„ 
Ford verſus Gifford, BER | 
Grd verſus Togood, 7 1 
Gladmin & al. verſus Savill, 141 
Glenvill verſus Jennings, 129 
Glover verſus Partington, 96 
Codſcall verſus Walker & Mall, 84 
Griffin ( Lady) verſus Bayynton, 5 82 
15 wynn verſus Edmonds, 28 


Halford verſus Bradſhaw, 83 
* 3 verſus Brewer 
, ampſon verſus Lady 5 Ydenhan, ee | © 
1 e Chon). nt "Friend of Anna- 
Maria 7, verſus Theophilunt Wal- 
Ky 144 

| Hard- 


Names of the Caſes. 


Harding verſus Nelthrope, Page 11 9 
Hawtry verſus Trollop, 119 
Hayn yerſus Hayn & al. 105 4 
Heh verſus Henley & Whitwick, 754 
Higgins verſus the Town of Sout Mal - 
1 146% 
Fl * . Holcomb verſus Rzvis, I39: - 
| Holloway, Kirk & Merry, verſus Abney, 
ll RD pa & Kendall, © 598 
1 Holthans & Ux. verſus Ryland, 205 
Hunger ford verſus Auſten, a 
Hunt verſus Carew and his Son, 
Hutchings verſus Strode, 


L- 


[8 | ackſon verſus Digry, 
[|= jackſon verſus Barrow, TIM o 
| ones verſus Baugh, 35 
| ones (Sir Same and Wilians # verſus 3 
Bradſhaw, 
Joyce's Caſe, 
Joyce verſus Haben, 


i! L 
1 K. 


| LNingſton & al. verſ us Mauwaring, 
1 Nine verſus Parrot, 


Names of the Caſes. 


19 L. 

05 5 

75 Take verſus Prigeon, Page 27 

on, Hengi on verſus Aſpley, 126 

146 iat verſus Nevile, 32 

39 4 Mil. verſus Lord Ponye, 147 

765, % OD verſus Baker & al. „ 110 2 

59 Hecas verſus Foſeph 2nd 1 illiam Penning- 

0s Fon, E and Noble, ee 2 

46 M. 

26 & 
Mt Lrridg e verſus Grey, 4 
Markall verſus Hyde Mil. & al. 4 
Marſton verſus Marſton, YES OP ; 

83 Martin & Ux. verſus Broclett, 42 

2 Matthews verſus Thomas &c al. 56 
- Mauter & Us. verſus Fotherly, 25 


2 Mynard & al. verſus Dom. Middleton, 


18 


a Mecchers verſus Readies,” 7 1% 
Merrick & Ux. verſus Harvey Mil. 48 
| wi & Us. verſus Kendrick N Ve a 


40 


113 


"Moore & al. verſus Com. Huntington, 12 
Morris, Lambeth N go? Us. verſus 


Moore & al. verſus Lady Se 51 


* 
3 


— - 


Necholls verſus Chantberlaine, 448 


| Nr verſus Hall, 


Pitt verſus Scarlet, 
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Porey vetſus Juron, 


Row Leim Lewes, = 


Names of the Caſes: - 
Needler verſus Barbara & Robert Wright,” | 
Page 8 : H 

Nelſon verſus Nelſon, | 


Newell & Us. verſus: Ward & Bright 1 
more, 30 


Norgate verſus Powder, 48 
0. 
ae Jenny & ab, 


Pe veilus 8 


Perriman verſus Gorges, 


Porter vetſus Hubert, 

Powell's Caſe, 

Prowde verſus Cores, 
PR I 8 


Rand verſus Cartwright, | 10 1 
Rardall verſus Rickard, „ 
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Names of the Cafes 


- F 
; 8. 


bt Curb (Earl of) Rita Bennet Page 170 
87 Bands verſus ee Tr An N 5 


erbourn verſus Houghton, - 3 
Herman verſus A 
Smith verſus Hanbury, Bones 70 
$ yer verſus Spyer, 14 


11 Fred verſus Elli, 203 
Stuleley verſus Cooke, Bo 
Suffolk ( Earl of) verſus Rich. Wen 
Dill Mil, & Bar. & . Us. 5 


1 enclall & al. verſus Harvey, 19 
Vuderwood verſus Mordant, 181 
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Watkins verſus Steewens, Dage 16c 


— 


* Webb verſus Sutton, 9 175 
Wentworth, Mil. verſus: Young „Mil. 364 
We . * verſus Carter, 1234 
Willoughby verſus Com. Rutland, 2 
Wilſon verſus Barton & al. 3 8 
Woollett verſus * o 


Wright verſus Carew, oe Io) 
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13. = 5 AN D 


CASES 


Taken and adjudged i in the 


COURT of CHANCERY 
In the REIGN A 


King CHARLES II. 


nth. _— 6—— XSr"4 
— 


Bretton contra Bretton, 12 Car. 2 


ONEY was bequeathed to Deviſe o 
younger Children, where there 8 

ren, 
were divers Daughters and %% do be 


one Son, who was the Heir conſtrued, 


3 


at Law, and a fair Inheritance, and yet 

by Was by Birth a younger Child: It was 

decreed, that he was nota younger Child 

within the Deviſe, and ſhould not take 
by it, he being Heir at Law. 

2 B Davis 


An Injuadti- 
on into the 


Exchequer. 


Reports in Chancery. 


Davis contra Wakefield, Mich. 13 Car. 2. 


27 Nov. Mr. of the Rolls. 


A Bill was exhibited in Chancery, and 
{A a Plea allowed to it; the Plaintiff 


declines that, and brings a new Bill in 


the Exchequer for the ſame Matter. Or- 


dered, That the Plaintift elect in which 
Court he will proceed; if he ele in the 


Exchequer, the Bill in Chancery is diſ- 


miſt; if in Chancery, an Injunction is 


awarded to ſtay his Proceedings in the 
Exchequer, niſi cauſa. 


Sir Samuel Jenes and William Jones, Execu- 
tors to Sir William Jones, contra Brad. 
ſhaw, Eaſter Teem, in Court, 13 Car. 2. 


X Ar) Cotton bequeathed 500 /. to one 


IVI Dormer, and made the Teſtator 
her Executor, and died; and he ſold 
Lands of his to the Plaintiff Sir Samuel, 


and left 500 l. of the Purchaſe Money in 


Sir Samuel's Hands, who gave Bond to 
the Teſtator in his own Name for it: 


The Teſtator made his Will, and the 


Plaintiffs Executors, and died; they inver 
toried the 500 /. as part of the Teſtator 


Eſtate; afterwards Dormer obtained 


Decree againſt the Plaintiff for 500 l. up- 
on this Equity, that that 500 J. was [cf 
| u 


Aſſets of Sir William 
terwards the Defendant Bradſhaw brought 


Reports in C hancery. 


in Sir Samuels Hands with Intereſt, and 
u pon Truſt that he ſhould pay it to Dor- 


mer, the Court declaring that it was not 
Jones's Eſtate : Af- 


an Action againſt the Plaintiffs on a Bond 


of their Teſtator, and the Plaintiffs not ha- 
ving Aſſets in reſpect of the 500 J. upon 
Dormers Decree, and that Decree and 
Payment upon it not being pleadable or 
to be given in Evidence at Law, there- 
upon the Plaintiffs exhibit their Bill here 


againſt the Defendanr, ſetting forth the 


| Caſe ut ſupra: And the Queſtion was, 
Whether the Plaintiffs ſhould have Al- 


lowance for the payment of the 500 J. 


Payment by 
Decree not 
pleadable at 
Law, is to be 
allowed by 
Decree; 


againſt the now Defendant: And it was 


decreed they ſhould, and that the Mat- 
ter ſhould go to an Accompt, and the 500ʃ. 
ſo paid to be allowed the Plaintiffs on Ac- 
compt. 


And Sir ohn Maynard ſaid, That 
if a Man ſhould ſell his Land and leave 


part of the Purchaſe- Money in the Pur- 
chaſer's Hands, and gives or appoints 
this Money to be paid to a Stranger, and 
after makes his Will, the Stranger ſhall 
have the Money, and it ſhall not be Al- 
ſets. Vide Hob. 265. 


B 2 Davie 


I eee 
r — 


4 Reports in Chancery. 


Davie contra Beverſham, & nx. Mich. 1 3 
Car. 2. Lord Chancellor and Mr. of the 
Rolls. 


He Davie agrees for the Purchaſe 
of certain Copyhold Lands which 
were ſurrendred out of Court to his Loſs; 


but before admittance dies, having other 


Copyholds: And having made his 
Will after the ſaid Contract, and thereby 
deviſed to the Plaintiff, who was then at 
his Death his viſible Heir, all his Copy- 
hold, after his Death, his Wife being 


privement Enſient, after his Death is deliver- 


ed of the Plaintiff's Wife, who then be- 
Lands con- comes the Heir to the Deviſor; the Plain- 
tracted for, tiff, taking it for granted that the Co- 


let paſs by ; | i 
Devils of che pyholds, ſo contracted for, did not paſs 


Purchaſers. by the Will, ſuffered the Heir to be ad- 


mitted thereunto, and the Son of the 
Heir for 20 Years, and paid her the Rent 
for that time, and had agreed ſo to do ſo 


long as he ſhould hold them: But after- 


wards Differences ariſing between the 
Heir and him about other Matters, the 
Plaintiff exhibited his Bill (inter alia) to 


have theſe Copy holds decreed to him; 
and upon the Heating, it was declared by 


the Court, That it was clear the ſaid Co- 
pyholds, ſo agreed for, did paſs by the 
Will to the Plaintiff, for that the Pur- 

| a . chaſer 


Defendant's Coſts at Law, as well as in 


Neports in Chancery. 


chaſer had by the Contract only an E- 


quity to recover the Land, and the Ven- 
dor ſtood truſted for the Purchaſer, and as 
he ſnould appoint, till a Conveyance exe- 
cuted: And the Caſe of the Lady Fohamb 
1651, was cited, where it was ruled, that 
if upon Articles for a Purchaſe, the Pur- 


chaler dieth and deviſeth the Lands be- 


fore the Conveyance executed, the Lands 


5 


Vendor after 
Contract ſor 


Purchaſe, 
ſtands Tru- 


{tee for Ven- 


dee. 


do paſs in Equity; but in the principal Caſe, 


inaſmuch as the Plaintiff had admitted 


the Title to be in the Plaintiff, and paid 


her Rent, and agreed ſo to do; the Court 
would not decree, but declared, If the 


per to decree. 
Hall contra Higham, Hill. 14 Car. 2. 


"THE Plaintift's Bill is to be relie- 
ved againſt the Penalty of a Bond ; 
And it is ordered he ſhall pay Intereſt 
and Coſts, which will extend unto the 


Chancery. Vide Report, Trin. 1663. 


Anonymus after Trin. 14 Car. 2. Lord Chan- 
cellor. Upon a Demurrer. 


TF E Bill was barely for diſcovery 
| of a Deed, the Defendant demurr'd, 
for that the Plaintiff had not made Oath 
88 : 3 Ba ac- 


. on ere. re 1 ˙‚LÜ—.Ü—Ü ˙—W . ˖—%—«%« —¹ꝛ —— 


Plaintiff had come in time, it was pro- 


Coſts giren 


in general, 


ſhall be Coſts 
at Law ard 


Chancery, 


Where it be- 
hoveth the 
Plaintiff to 


made Oath 
olf the want 
of a Deed, 


and where. 
not. 


Reports in Chancery. 


according to the Courſe. of the Court, 
that he had not the Deed. Serjeant Gly; 
for the Plaintiff inſiſted, That "hs Oath 
was not required by the Courſe of rhe 


Court in this Caſle ; and he took this 


difference, That when the Bill alledgeth 
the want of a Deed, and ſeeketh to be 
relieved __ the Matter of that Deed by 
a Decree, there ſuch Oath is neccſlary ; 
but where the Bill ſeeks no Decree, but 


barely to have the Defendant diſcover 


whether he hath ſuch Deed or no, or to 
have the Deed produced at a Trial, in 
this Caſe, the Plaintiff ought not to be put 
to his Oath; for it is not to be preſumed 
the Plaintiff would exhibit a Bill in ei. 
ther of the latter Caſes, if he had the 
Deed. Note, This difference was well ap- 
proved by tne Lord Chancellor, and 


thereupon the Demurrer over: ruled. 


Lady Dacres contra Chute and Houghton, 


Paſ. 1 5. Car. 2. Lord Chancellor, Ma 
ſter of the Rolls. =, 


HE Plaintiff being a Widow, ſei 
"'F- | fed of a Jointure of 700 J. per An 


num, and Chute, the Defendant's Farther, 
made ſuit to marry her, and ſhe conſent 


ing, he before Marriage agreed with hc 
by Deed in Writing, That it ſhould b. 
lawful for her, or uch as ſhe ſhould ap 


poi 


Ne ports in Chancery. 


point during the Coverture, to receive 


and diſpoſe of the Rents of her Jointure 


as ſhe pleaſed. This Deed was put into 
Houghton's Hands, he being formerly the 


' Plaintiff's Agent: Then the Plaintiff and 
Mr. Chute married, he having firſt agreed 


with Truſtees of hers to ſettle her a ſoin- 
ture; and they lived together ten Years, 


during all which Time, Houghton received 
the Rents of the ſaid Jointure of 75001. a 


Year, and conſtantly with the Approba- 


tion of the Plaintiff, accompted for and 
paid the ſame to Mr. Chute her Husband ; 


and the Plaintiff in all that Time never 


appointed Houghton to receive the Rents | 


for her, nor ever claimed any benefit by 


the Agreement left in Houghions Hands: 


But at the ten Years end Mr. Chute dying, 


having made the Defendant, his Son, his 
Executor, the Plaintiff exhibited her Bill 
to have an Accompt from Houghton, and 


charged 1000 J. to be reſting in his Hands, 


unaccompted for, that was received in 
Mr. Chute her Husband's Life- time, and 


ſne made Title to the ſame by the ſaid 


Agreement before Marriage, made by 
Mr. Chate with herſelf. And upon hear- 
ing, the Cauſe inter Earl of Suffolk and 
Greenvill being cited, and urged in the 
Argument of the Defendant's Counſel, 
the Court declared, The aforeſaid Agree- 
ment before Marriage was immediately 


1 5 ex- 


* * : 
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_ Marriagede- extinguiſh'd by the Marriage, and that 

e the Plaintiff could not be relieved there- 
made by Ba. Upon; «but ordered Houghton to accompt 
ron with before a Maſter, for what he had receiv'd 


Feme betore. after Mr. Chute's Death. 


Sir Edward Heath contra Henley and Whit- 
wick, 21 May, 15 Car. 2. upon a Plea, 
Lord Chancelior and Juitice Wyndham, 


» HE Plaintiff was Son and Executor 
of the late Chief Juſtice, who 
was made Chicf Juſtice at Oxon, during 
the difference between the King and the 
Parliament, but never (at as Chief Ju- 


ſtice in Weſtminſter hall. And the Bill was 
to have an Accompt of Money received 


by the Defendants, being Prothonotaries 
of the King's-Bench; which all declared 


to belong to the ſaid Chief Juſtice, and 


what Moneys they by their Office ought 
Moner rede: tO. receive for the Chief Juſtice by an im- 
deep  plicd Truſt, Virtute Ocii. The Defen- 


ved upon an 2 
implied dant pleaded the Statute of Limitations, 
Trof, not 21 Fac. And upon the arguing thereof, 


woe the jt was inſiſted by the Plaintift's Counlel, 
Saluie of 


Limmations. That this Truſt was not within the ſaid 
Statute. And it was anſwered on the 


other fide, That a Guardian was within 


the Statute, and he was a Truſtee; but 


were ordered to anſwer. 


Roberts 


. 


r 


3 
8 


1h 
Fo HE Rn. | 


| 
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- 2 contra Wilks, & al. Paſ. 15 Car. 2. 
c Lord Chancellor. 


HE Piaintiff exhibited his Bill, to 
which the Deſendant put in an in- 
- ent Anſwer, and fo delayed the Iajue gion 
. Plaintiff, and then exhibited a Bill in the in be b 
Exchequer, in the Nature of a croſs Suit, quer. 
and poſted on that Cauſe there: Where 
fore the Plaintiff here moved for an In- 
junction to ſtay Proceedings on the Bill 
+ the Exchequer. 


* 


; Si George Benion contra Stone, 2 3 Hay. 15 
Car. 2. Lord Chancellor, Lord Chief 
. 2 Baron Hale, and Juſtice Wyndham. 


- Houſe being purchaſed by Deed, in- 
= roll'd in Chancery, and 2000 J. 
E Ki by Sir George Benion, in the Name 
of his Son, then an Infant of 5 Ycars old; 
Sir George's Eſtate being all expos'd to 
Gale by the Parliament for ape rn age 6 
this Houſe was ſold as part of it by the 
Truſtees for Sale of Delinquents Eſtates, 
Ro one who ſold it to Stove. Stone after- 
Pards gave 500 l. to Sir George's Son, be- 
ing then of Age, and Sir George's Wite, 


A preſump- 
tye Iruſt, 
convey the Houſe to him, which they whether it 


. for that Conſideration ; and firſt made {tall affect a 
Vath before a Magiſtrate, that they were Pucchaicr, 
I not 


e 
3 
er 
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not Truſtees for Sir George. Sir George exph 
hibits his Bill to be relieved again 

Stone, and ſuggeſts a Truſt in his Son ancy, 
Wife for him: And it was then inſiſted ꝗ 
that in reſpect of the Infancy of the Son g 
upon the Purchaſe made, and the Father u 
payment of the Purchaſe Money, and th f 
Sale of the Houſe for Delinquency as 8 
George's, it ſhould be preſumed a Trul 7 
for the Father, My Lord Chancello 
inclined to decree it on this Point; bu 
Sir George's Counſel offering Stone th + 
500 l. again, Time was given to the Pa 
ties to conſider thereof; and if they di } 
not agree, the Court declared they woul 
adviſe with ſome Judges, and delive 
their Opinion; for Hale and Myndbu 
declared it a Truſt, for which Sir Geo 
was relievable ; but Stone accepting th 
offer of 500 J. it was decreed, he ſhoul. 
convey on payment of it. 


Goaſcall contra Walker & Wall, 11 May,! 
5 Car. 2. 1 


2 HE Bill was to be reliev'd again 7? 
kes JE ſeveral Judgments in Debt fro 
examined in Sir John Godſcall, an Infant; and by a u 
Chancery, ctice between the Defendants, Walker at 


2 5 Goulaſmith, and Wal the Attorney, 1 


to Age. mination the reality of the Debt, for wu. 


5 


1 
. 
4 


EP 
A 
7 75 
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* exthe Judgments were, and how the ſame 
ainfagoſe; and decreed, That it be referred 
amt a Maſter, to examine the real Conſi- 


{ted 
Son 
her 
th 
8 Ji 
I rul 
ello 


bu 
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deration in Money or Wares, for which 
che ſaid Judgments were had; and there- 
upon the Court declared further Order 
ſhould be taken. 


Parry contra Bowen, 26 June, 15 Car. bY 
1 Lord Chancellor. 


- 


Eſolved, that where a Perſon hath , |... for 
Power to leaſe for ten Years, and more Years 
ze leaſerh for twenty Years, that the than the Lel- 


Leaſe ſhall be good for ten Years in Equi- {or had Pow. 
| er, to be good 


for ſo many 
as he had 
| Pawer, 


ty, and ſaid to be ſo ſettled ſeveral Times 
in this Court. 


45 


Jem contra Thackwell, 31 Oc. 15 Car. 2. 
Lord Chancellor. 


HE Plaintiff was Leſſee of divers 
0 Lands, whereupon one entire Rent 
was reſerved: Afterwards the Inhabitants ne Appor- 


of the Town, where part of the Lands rionment of 
of Rent in E- 
p quity, where 


it: it cannot be 
Right, are found to have Right of Com- at Lau. 


on there. Now this Defendant imagin- 
ing a Right of Common recovered, was 
not an Eviction of the Land in Law, be- 
and 

o 


lay, claim Right of Common in part 
the Lands ſo let; and upon Trial of thei 


"cauſe the Soil was not recovered; 


* 
+3; 
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ſo no Apportionment of this Rent could 


decreed. But in this Caſe it appeared, ro 
that notwithſtanding the Right of Com. Pf. 


be at Law; and therefore this Bill was a 
to have the Rent apportioned in Equity: 


And Serjeant Maynard inſiſted, That ſuch & 
Apportionment had frequently been here 


mon, the Lands were worth the Rent re. yy; 
ſerved and better; and therefore the 
Court would not Decree, but the Bill was he 


diſmiſt. ho 


Debts on 
Bonds and 
ſimple Con- 
tract, and 

Legacies be- 
ing charged 
on Lands, io 
be paid:in 
equal pro- 
portion. 


own Nature charge the Lands. 1 


oc 
8 
were not ſufficient to pay, all the Credi- 
1 
a 


proportion, becauſe the Land is made 


ſe 
Wollftencreft contra 3 6 he: 5.049% 8 


Lord Chancellor. 


Ebtor upon Bonds and ſimple Con- 
tract makes a Conveyance of hi 

Lands upon Truſt, to ſell for payment of ni 
his Debrs, It was declared to be the ti 
conſtant Practice, and ſo ruled and de- 
creed here, That all the Debts ſhould be t. 
paid in proportion: And that if the Lands *p 


tors ſhould loſe in proportion; and fo 
it is where Lands are given to pay Debts 
and Legacies, they ſhall be paid in equal 


liable ro one as well as the other by the 
Debtor himſelf; but otherwiſe it is in 
Caſe of Debts on Judgment, that in their 


Bake oh 
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5 
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Baler contra Beamont, eodem die. 
ch 


3 3 
. 


ere 


d. 
ed, oe 


1 


H E Defendant being brought into 
Court by Habeas Corpus directed 
the Marſhal of the Marſbalſea, 


aintift informed, That the Defendant 


rc- was formerly committed to the Fleet for 


the Breach of a Decree of this Court, by which 
had againſt the Plaintiff, and turned him- 
elf . to the King's- Bench by an habeas 


Corpus in a feigned Action ſet up by him- 


was to vacate a judgment which he 


lf; and thereby getting Liberty do go 


of 
che 
de- 


Abroad, had taken the Plaintiff in Exe- 


Ss. 


_ Ebtion upon the ſaid Judgment, and clapt 
him in Oxon Gaol : 


And the Defendant 
now refuſing to diſcharge the ſaid Execu- 
tion, Ordered, That the Defendant ſtand 
committed to the Fleet, and be confined 
to his Chamber; and an Habeas Corpus was 


granted to the Plaintiff, whereby co re- 
Move him, which the Court declared 


Thould be made of as long continuance 
it could. 


Anonymus, Lord le „ Maſter of 
the Rolls. 


H E Bill was to have a Decree for 
an incloſure upon an Agreement: 
k appearing by the Agreement, that there 


1 


13 


Habe Corpus. 


the 


Vero by che Agrecment to be 18 Allot- 
8 1 ments, 
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ments, and but 15 Parties to the Suit 

And fo was objected by the Defendant: p 
That all the Patties to the Agreemen 
were not Parties to the Suit; and all 
that other Perſons claimed Common i 
the Ground to be incloſed, that were na 
Parties either to the Agreement or Suit 
and that ſo ro decree that Agreement ? 
would be to do a manifeſt Wrong, aun 
be occaſion of Suits and Troubles. 0 
WMhereunto it was anſwered by th 4 
Plainrifft, That tho' there were 18 Shas 
ers, ſome of the 15 were to have 2 Shares 
ſo as they made up the 18, and tha 1 
there was another had Common, but 
_ reaſon of Vicinage : But nothing of thi : 
alledged by the Plaintiff appeared. 
Decreed nevertheleſs, That the Agree 
ment for the Incloſure ſhould be performe 
and a Commiſſion then was awarded toe 
out each Perſon's Lot; and the Court fic 
Thar if there were any that were ns 
Parties to the Agreement on Decree thi * 


had Intereſt, he could not be bound ; 
and ſo as no prejudice: And however this 
it ſhould not be in the Power of one c 
two wilful Perſons to oppoſe a public 
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7 ard contra Lake, 12 May, 16 Cx. 2. 
Ona Demurrer, Lord Chancellor and 


judge Brown. 


THE Demurrer was to a Subpæna, in 

I the Nature of a Scire fac'; and it 
Jas, becauſe he that brought the Subpzna 
did not thereby alledge himſelf ro be Heir 
or Executor to him in the Decree. Re- 
ſplved, That there never was a Demurrer of 
this Nature before; and the Subpæna was 
go Record, nor any where filed, and fo 
got to be demurred to, but the Cauſe to 
de ſhewn ar the Return of the Wrir upon 


he Order: And the Order mentioned 


him that brought the Writ to be both 
Heir and Exeeutor; and this Demurrer was 
konceived very ridiculous and over- ruled. 
Fackſon contra Eyre, 23 May, 16 Car. 2. 
1 Lord Chancellor. 


TPON a Motion, the 


Queſtion 
N was, Whether on a Bill of Review, 
"Whereby Money was decreed back from 
the Defendant to the Plaintiff, which the 
Defendant had formerly gotten from the 
Plaintiff by a former Decree , che Plaintiff 
Jnould pay Damages for that Money: 


And this having been formerly moved, 


Prece- 
dents, 


-* 
« . 
* , 
MN 
£0 
30 


Directions were given to ſearch for 


Demurrer to 
a Sub pœ na, in 
Nature of a 


ſeir fac. 


16 


ment in a Writ of Error, where the Jud 


A Leſſee of the Crown made an U: 


' Leſſee pays his Rent to the Purchaſer f 


der-Leſſee purchaſed his Tenement fro 


the Arrears of Rent from the Time! 


relieved againſt the Judgment, whic > 
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_ dents, whether Damages had been giv... 


on a Bill of Review, and no Preceden+ 
were now produced: And it was con jt 
dently affirmed, there was no Precede 7 
of any Damages or Colts given on a 1 
of Review; and compared it to a Ju; - 


ment is, That the Party ſhall recon: 
quicquid amiſit per judicium pred. but i ? 
Damages or Coſts. And in this Caſe 
was ruled there ſhould be none. 


Betton contra Anne 17 July, 16 Car. 2 
Lord Chancellor; Malter of the Roll! 


der- Leaſe at a Rent during thel 
ſurpation: The State avoided the fil 
Leſſee's Eſtate, and expoſed the Crown | 
Intereſt to Sale. The Under-Leſſee a > 
lies to the Leſſor for Protection: EC 
ids him ſhift for himſelf. The Unde 


the State for ſome time: And after the Ut Z 


him that purchaſed from the State. Up 
the King's Reſtoration, the firſt Letk > 
brings Debt againſt his Under-Leſſee f 7 


diſcontinued payment to him; and h? 
Judgment by default. And now to- 


Wi 5 
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J : N 
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a was by the Bill alledged to be by Sur- 
prize, tho' no Surprize appeared. The 
1. | Under-Leſſee brought his Bill in Equity, 
tho no Surprize was apprehended in ob- 
© raining the Judgment. And decreed, that 
the Judgment be vacared, for that the Rent 
was diſcharged by the At of Oblivion, 
of which the Lord Chancellor ſaid a 
e Court of Equity was as proper an Inter- 
bs 2 as the Judges at Law. 


Fuoſtice Tyrrel on a Plea and Demurrer. 


1 g H E Bill was after a Verdict in an 
| Action of the Caſe ; And the Equity 
U. | was, Thar the Defendant had Wrica Letter Plea and 
uhich the Plaintiff would not produce at Demurert: 
f the Trial, which would have diſcharged 
vin 5 the Action, and ſet forth the Subſtance of 
·＋ it, and that the Matter lay only in the 
Defendant's Cognizance, and ſo ought to 
qe © be anſwered ; and that rhe Plaintiff's Wit- 


.. 4 neſſes were beyond the Seas, &c. The 
51 © Plea was of the Verdict, and that the Ef- 


= fect of the Letter was given in Evidence 
at the Trial, and the Demurrer was for 
(5, © want of Equity. On Debate whereof 
it was infiſted, That there was not any 
» Precedent of a Bill in the like Cale after 
Verdict, but before Verdict it might be 
proper for a Diſcovery. 
Pes̃qhton contra Humphreys was cited for 
the Plaintiff; ; but anſwered, That that was 
I C £ 


16 _ N 78 Chancery. 


Bill after a Matter diſcovered after the Trial; but 
Verdict in an n0 ſuch Matter was here. And as to the 


Action of ere. Anc 
4 Ca on Allegation of the Plaintiff's Witneſſes be- 


ſuggeſtion ing beyond the Seas, that the Plaintiff 
of a matter could not have them at the Trial; it was 


in Defen- 8 T 
dans Kno Anſwered, That upon an Affidavit of 


ledge, which that at Law, the Court would have ſtaid 
the Plaintiff the Trial, and this Caſe was referred to 


could not Precedents. 
prove at the 


Trial. 33 

5 Proud contra Combes, 15 Nov. Car, 2. 
Accomptſta- a HE principal Caſe was now heard 
ted under at the Rolls: The Original Bill was 


el 0 to be relieved againſt an Accompt ſtated 
Ad. between the Mortgagor and the Heir 
of the Mortgagee, under Hand and Scal; 

upon ſuggeſtion that it was agreed upon 

ſealing, that if there were any miitake 

in the Accompt, the ſame ſhould be re- 

viewed and rectified ; the Defendant de- 

nied the Agreement, and pleaded rhe 
Accompt ſtated, and three Mectings in 

order to it; and the ſame peruſed firſt by 

the Plaintiff and a Friend on his behalf, 

and then fully conſented to and ſealed: 

Iſſue was taken on this Plea, and the 

Plea proved; yet it appeared to the 

Court by the quantum of the Sum that 

the Accompt was made up of Intereſt 

upon Intereſt, and the Court taking the 
Agreement to be proved (howbeit it was 

—— nor) 


Reports in Chancezy. 


not) decreed the Accompt ſtated to be ſet 
aſide, and the Parties to go to an Ac- 


compt ab Origine. 5 
Obſerve the reaſon why the Review 


did not lye was, becauſe as the Decree 
was drawn up, there was no Error in 
it. 95 


Hayne contra EHayne, & al. 29 April 
17 Car. 2. Lord Chancellor. 


Iſſue joined, the Defendant got a 


* 
. 


Releaſe, and at the hearing of it brought 
a Witneſs into Court viva voce to prove at hearing, 
it: It was inſiſted by the Plaintiff that 


this Releaſe could not now be read be- 
cauſe the reallity of it could not be tri- 
ed, for it might be fraudulent or by ſur- 


prize. Then the Court offered a Trial at 


Law upon any ſuch Iſſue. In anſwer to 


that it was laid, That an Iſſue ought to 
be firſt joined in this Court upon the Point 


to be tried, before the Court could di- 
rect a Trial; After a ſerious conſideration 


in this Point at Bench and Barr, it was 
ordered, The principal Cauſe ſhould ſtay, 
and a new Bill to be exhibited againſt 

the Releaſe, whereupon the Reality of it 


might be examined and both Cauſes to 
be heard together. 


C 2 


Poole | 


19 


atter Kepli- 
cation can- 


D the Suit after Replication and A Releaſe 


not be read 


bur 15 to be 
examined by 
a new Bill. 


Poole contra Pipe, 1666. Lord Chancel- 
lor Hd. 18 Car. 2. 
As al HE Plaintiff had Land deſcended 
Award per- to him from his Brother who had 
formed by 


one Pat bought it; but the Defendant brought an 
5 Ejectment upon a Leaſe for 500 Years, 
and an Award being made concerning the 

Title under which the Plaintiff claimed; 

and the Party that had the Leaſe had 

not performed, but kept the Leaſe, and 

it came to the Defendant; and the Bill is 

to hold the Land. And decreed, If it had 

been enjoyed under the Award, 14 Jac. and 

a perpetual Injunction againſt the Leaſe. 


Lord Chancellor Hyde. 


A Decree FA Docket and Inrollment of a Decree 
chk loſt, and ordered ro be new In- 
rolled. roll d. 


A Deviſe ot Onen contra White & al. 6 Nov. 1667. 
Mortgages juſtice Moreton in Court. 
TJ. ĩ ay =. 
ecutors car. T "HE Bill was preferred by 


ries the Mo- | a 
ney due up- Mortgagor againſt the Heir of the 


on them Mortgagee and his Executors, to whom 


Heir * „the Mortgagee had deviſed all his Mort: 
foriciad in Bages, that he might pay his Money and 
> 


have 


Fer. 
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Deta & al*. contra Dickinſon 19 Car. 2. 


cel. 


ded 


had 


tan 


ars, 
the 
ed; 
had 
and 
Il is 
had 


have a Reconveyance ; and the Defen- 
dants interpleaded to whom he ſhould 


have a proportion of Money, it not being 
* deviſed to the Executors and their Heirs 


| Otway a Parliament-Man, after delibe- Affidavit of 
tate conſideration upon the ſaid Caſe, did 2 Sub 
grant an Injunction, but did order them ſerved, 


for quieting Poſſeſſion of an Office, tho 9? de queer 
him by Conſent, he may at any Time conſent of 
reverſe it for that Error of his being an 


Reports in Chancery. 21 


pay his Money. and decreed, That the 
Pes Deviſees ſhould have the 
whole Money; and the Heir decreed to 
join in this Reconveyance, notwithſtand- 
ing his Counſel inſiſted that they might 


for ever: But yet he was decreed to re- 
convey. mY 


10 Nov. 1766. Lord Keeper Bridgeman. 


I JPON a Motion for an Injunction, Iajonctian 
for want of an Anſwer, upon Af- *8*nit a 


« y | P. 0 : 
fidavit of a Sabpæna ſerved upon Mr. i 


not to enter an Attachment againſt 
them. i 
But denyed to grant an Injunction No Injuncti- 


- | Poſſeſſion of 
Affidavit was made of three Years quiet an Of̃ce. 


Poſſeſſion, before the Bill exhibited, _ 
If an Infant ſuffer a Decree againſt Decree by 


an Infant ar 
| 1 any Time 
Infant; otherwiſe if he be Defendant, by reverſible, 
an Adverſary Bill, and a Decree pro- otberwite if 

not prongun- 
C 3 


WWynd- ced. 
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Wyndham contra Wyndham, Lord Keepe 
Bridgeman, and Juſtice 7wiſaen. 


A Decree "AN Rdercd, that a Decree for a Leaſ 
by conſent and other perſonal Eſtate by con 
of a Perſo- 


val Eftare, ſent ſhall bind Purchaſers for valuab|, 
binds a Pur- conſideration, otherwiſe ({aid the Lom 
chaſer for Keeper) you will, like Gun-Powdel 
arr blow up the whole Court of Chancery. 
oy A Truſtee hath been examined as 
Witneſs. Anthony Keck, 


Meoyſer contra Peacock Hill', 1667. Mas 
4 ſter of the Rolls. 

Bill for 35. Bill was to have 10 Groats a Yeu 

46 Mr and the Arrcarages to be paid ic 

num diſmiſt. n 

a pretended Rent, iſſuing out of Defer 
dants Houſes, but diſmiſſed at the heat 

ing for want of Equity. 

Bill diſmiſt, Yer the Maſter of the Rolls ſaid an 

and yer the allowed the Plaintiff ro uſe the Depol 

| Depofitions tions in this Cauſe at a Trial at Law, i 

to be uſed at : 

a Trial. Caſe of the Death of the Witneſſes, thi 
the Bill did not pray to perpetuate th 
. 

No Decree An Original Bill or Bill of Revive 
Pro Cenfeſſo if the Detendant hath not appeared, bi 

Hl Appear” ſtands out all Proceſs of contempr to 

. Serjeant at Arms returned, no Decrc 
can be had againſt him; or the Bill tal 
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en pro Confeſſo, unleſs he had appeared 
and ſtood in contempt for want of an 


23 


Anſwer. 


No Proceſs of Contempt is to be ta- Nocontempt 


ken out againſt a Defendant for diſobe- ot an Order, 
dience of an Order, unleſs he be ſerved ele terved 
with a Writ of Execution of that Order, 


under the Seal of the Court. 
der „ 


With a Wrir 
Of Bxecution 
ö 


| Baker contra Kellet, 15 Jan. 19 Car. 2. 


Lord Bridgeman. 


TE Plaintiff's Bill is to diſcover the 
'F Defendant's Title to Lands of her 

Father's, and what they paid to buy in Mortgagor 
ſeveral Incumbrances chargeable thereon, muſt pay 


and to have a Reconveyance on payment bar due 


on Incun- 


of ſo much as they paid for the ſame. brances and 


The Defendant demurred, for that he not what a 
ought not to take leſs than was due on ſiggee paid 
the Incumbrances, and therefore demands 


for them. 


Judgment; whether ſhall anſwer what 
he paid and allowed, becauſe the firſt 
Mortgagees were no Parties. 


71vo 
„ by 

_ 0 
)ecrc 
1 tak 
et 


Ce Savage 
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An Infant 
not to be 
concluded 
by a ſlip in 
Counſel mil- 
pleading. 


Reports in Chancery. 


Savage per Guardian. contra WhitebreaT, 
20 Car. 2. 


IR Thomas Savage, the Plaintiff's Fa- 
ther, ſold Land to the Defendant's 
Anceſtors, and covenanted that they 
were free of Incumbrances, and gave a 
collateral Security by other Lands allo, 
and the Purchaſor having entered on 
the Security for dampnifications, the 
Bill was to have the collateral Security 
reconveyed; whereto the Defendants hav- 


ing ſet forth divers Incumbrances on 


the purchaſed Lands, and (inter alia) 
a Leaſe of 21 Years of Parcel thereof, 


the Plaintiff replied generally; and ar 


the hearing a Reconveyance was decreed 


on ſatisfaction of the dampnificarions, 


and upon the Report the Plaintiffs ex- 
cepted againſt the Leaſe, that it was no 


Incumbrance, becauſe they had proved the 


Purchalor had notice of it at the Time of 


the Purchaſe ; whereto the Deſendants 


inſiſted that the notice was not in Iſſue 
in the Caſe: Yer Lord Keeper Bridgeman 
would not conclude the Infanc by a ſlip 
of her Counſel in not putting it in Iſſue 
upon the Replication, but ordered a Tri- 
al whether the Purchaſor agreed to take 
the Lands charged with that Leaſe, 


Hill 


Neports in Chancery. „ 
Ei 20 & 21. Car. 1. 


HE Bill is to be relieved againſt 
Ian Action brought by the Defen- 
dant againſt the Plaintiff as Executor, 
for Money due ro the Defendant upon a 
Trade between the Teſtator and him; 
and charges that the Defendant was in 
the Teſtator's Debt, and prays a diſco- 
very of the Truth: The Defendant plead- 
ed that the differences being referred 4 py or 
to Arbitrators by the Teſtator and dered to be 
| him, he gave the Teſtator an Accompt be taken as 
Vbereon reſted due 1641. 175. 24. and ee 
, no end being made, he had ſued the on an Aon 
Plaintiff, the Executor, and obtained a of Debt on 
Verdict for 100 J. Damages beſides Coſts, Accompt. 
„ and ſays he is adviſed ſuch Bill is to be ee 
. admitted before a Trial, and not after 3 
) a Verdict, and only Damages recovered, Verdick ©. 
and that Judgment is ſince entered: But Damages. 
f | the Plaintiff on a Petition got an Order, 
3 that the Bill ſhall be taken as filed be- 
> fore the Trial and the Plea be ſer aſide ; 
; | bur that the Defendant may plead, an- 
» _ fwer or demur de ove, The Defendant 
> | pleaded the ſaid Matter again, and that 
he had no notice of the Bill, nor was 
ſerved with a Proceſs till after the Verdict; 
nor that the Bill was filed before the Ver- 
; dict, yet muſt anſwer. 1 
| — Fist 
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Pitt contra Scarlet, Trin. 20. Car. 2. 


Obligeemiy RE Plaintiff brought a Bill to b: | 
ſue in Chan- relieved as Obligee in a Bond 
cevy to diſ- againſt the Defendant as Executor of th 
cover Alles. Obligors, and to diſcover Aſſets for pay. 
before a Ple | 
ne Admini- ment; the Defendant demurrs for tha 
ſtravit plead - the Plaintiff had brought no Action at 
ed, Law againſt him, whereto the Defen 


dant had pleaded Plene Adminiflravit. 


Booth contra Sanky, Mich. 20. Car. 2. 0 
THR 3-1. C43. 


Hat the Plaintiff was indebted unt 
the Defendant, and one Bron 
was indebred to the Plaintiff: Bron 
Zave a Judgment to the Defendant tc 
the Debt, and the Plaintiff gave Bond 1 
pay it if Browne did not; and to have u 
the Bond upon a Promiſe of the Deſen 
dant's, that if the Plaintiff would at! 
charge extend Browne's Land, he woll 
deliver up the Bond, was the Bill; 1 
Defendant denied the Promiſe, but un 

on a Verdict that he did make ſuch Pro 

miſe and Proof of the extent, the Bon 
was decreed to be delivered up althv 
Browne failed in his Verdict. 


1 . 


be 


U 
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Dewvering contra Cooper, 13 April 
r. 


N Enrollment of a Decree in to Car. A Cauſe 
1. being loſt, the Counſel after heard after | 


4 6 . 30 Vears, the 
ſo long Time ordered to be reheard. Tk 


; | 1 3 deing loſt. 
Labyne contra Alley, 22 Feb. 20 Car. 2. 


PDecree made and ordered, that if leer gan _ 
j the Defendant died before Eaſter, led. f 
yet that the Plaintiff may afterwards en- , Party died 


roll it. before Eaſter. 


Hilliard contra Leiceſter, Trin. 21 Car. 2. 

Baron Turner. 

THE Plaintiff's Wife being the Tenant for 
2 Daughter of one Conſtable and his Life mall 


Heir, ſhe married the Defendant's Father not habe 2. 


| ; ; dilcover 
who is dead, and the Land being deſcend- upon 9 0 


ed to her, ſhe and the Plaintiff brought Account a 


a Bill, and alledged that the Defendant Fine is le- 


Leictſter claimed ſome Eſtate in Reverſi- vied. 
on after her Death, and had levied a 
*Fine to the other Perſons who had 
brought a Quid Juris Clamat againſt her, 
and therefore prayed a Diſcovery of what 
Settlements were made, that he might 
know whether to plead an Eſtate in Fee 
or for Life to the Quid Juris Clamat, and 
5 | tO 
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A Paroll 
Agreement 
20 4. in 
Hand de- 
creed. 


A Purchaſor 


Bill by good 
Aſſurance 
and Con- 


veyance, 

good with- 
out ſetting 
forth what. 


chaſe of a Houſe for 2900. to be paid, 


reſt at the Day. And relieved. 


claims by the 


Reports in Chancery. 


to what Uſes and to what conſiderations 
the Fine was levied : The Defendant de- 
murred for that the Defendant had not 
ſufficient Title, whereby the Court could 
make a Decree as touching the Fine, 


Vill contra Smith, Mich. 2.1 Car. 2. at the 


Rolls. ; 


HE Bill is, that the Plaintiff agreed 
with the Defendant, for the Pur. 


and paid 205. in Hand and tendred the 


 Bluck contra Gore, Paſ. 21. Car. ** 


1 HE Plaintiff alledges by the Bill that 

M. V. and A. V. by good and (ut: 

ficient Conveyance and Aſſurance in th 

Law, had granted to him and his Heis 
their third Parts of the Premiſſes in quel- 
tion, and prays Relief againſt the De. 
fendant who was in Poſſeſſion by Mort: ( 
gagee from an Anceſtor ; The Defefidant | 
demurred for that the Plaintiff ſer not ( 
forth what kind of Conveyance or Aſſu . 


rances were made to him, or when exe 


cuted, ſo as the Court might judge whe | 
ther the Plaintiff had any Title; and 
therefore demanded Judgment and whe 
ther he ſhould be called to any Arcen f 

a \ 
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for any profits, it appearing the Plaintiff 
was never in Poſſeſſion: And over- ruled. 


Pyne contra Matthew, Mich, 2 1 Car. 2. at 
| the Rolls, No. 24. 1669. 


HE Plaintiff ſeized of three fourth A Diviſion 

: Parts of the Farm of Southbark made of Te- 
eed Cy Devon and Counteſs of Bath, ſeiz- Lie foi 
'ur- ed of the other Fourths, and ſhe lets her tcnans. 
aid, parts to the Defendant for Lives or Years 
the geterminable on Lives, and he took the 

profits of all. A diviſion is decreed to be 

made by Commiſſioners during the De- 


fendant's Term and Title. 


that Norcliff contra Worſely, Mich. 21 Car. 2. 
: at the Rolls, 23 Octob. 1669. 


IT 20. Worſley the Great · Grandfather 
1 21 Fac. by Articles covenanted 
De. upon the Marriage of Tho. his Son the 
lot Grandfather, to ſettle Lands upon The. 
dam the Grandfather in Tail, and Tho. the 
nd Grandfather dying before the Great- 
Aſſu- „Grandfather, leaving Iſſue T ho. the Father, 
ene before eny Settlement made, Tho. the Fa- 
wbe ther and his Mother, who was to have 
an * of the Lands for her Jointure, exhi- 
whe dited a Bill againſt 7 ho. the Great Grand- 
ompi father to have ſuch Settlement, and it 
l was decreed, 20 Octob. 15 C. I. 


Tho. 
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Reports in Chancery. 


Tho. the Great - Granfather having con 0 
veyed away the Land, another Bill wa de 
brought againſt him and Fohz his ſecon K 
Son by The. the Father, and a Decte 
made the 18 Feb. 1651. that the Con V 
veyance ſhould be made according to th: 
Covenant; and that they ſhould accomp - 
for the Profits to him, which were aft 
ſettled at 2304 J. 145. 44. j 
That Tho. the Father having Iſſue, til 
The. the Son, afterwards married Penelq fe 
the Plaintiff's Wiſe, and Tho. the Fathe Hl 
having Poſſeſſion without a Conveyance, K 
and dying left the ſaid Penelope his rh BC 
Wife Executrix; and ſhe being marrici te 
to the Plaintiffhe claimed the 2304. 14: di 
44. and 13 July 21 C. 1. obtained a Se th 
queſtration againſt the Defendant to ſe 4 
queſter his Lands for the ſame, and had t) 
leqneſtred the ſaid intailed Lands, which th 
belonged to Thomas the Son, an Infant, a U 
Iſſue in Tail, as the Eſtate of Fohn, and 1 
diſturbed the Tenants, whereas the © 
Plaintift ought to have recourſe to Fohy's br 
peculiar Eſtate ; Tho. the Son moved and % 
_ prayed the Order for Sequeſtration might 
be diſcharged, whereupon the Court de 
clared the mean Profits was a perſona 
Duty upon the Great Grandfather, and 
John ought to be ſatisfied by them, and 
not out of the Lands decreed : Ordered 
unleſs Caule, and upon ſhewing Lok 8 
; order 


5 Reports in Chancery. -J® 
on ordered that the Sequeſtration extend not 
wa to any of the Land decreed per Lord 
on: Keeper Bridgeman. 5 
cret 0 


on Glanville contra Jennings, Mich. 21 Car. 
the 5 Juſtice Rainsford. 
it T HE Bill was to be relieved againſt A ed w x 


two Bonds, one given by the Plain- Marrlage- 
Tic tit, and the other by his Wife to the De- broker good, 
e fendant ; for that, the Defendant told the 
the Plaintiff, That the Plaintiff's Wife (who 
nce Was the Defendant's Kinſwoman) was a 
chen good Fortune, and that he would help her 
riet to the Plaintiff for Wife; but that if he 
- 1; did, he muſt give the Defendant ſome- 
Se, thing for his Pains: Whereupon he ſealed 
\ ſe. à Bond to the Defendant of 400 J. penal- 
had ty to pay 200 J. abſolutely, And then 
hich the Defendant went to the Woman, and 
t, a; Upon the ſame ground got another Bond 
and from her for the like Sum; And that the 
the Equity was, That it was a Chowſe or 
hy; Fraud, and that the Woman had nothing. 
and nor the Man had nothing neither. 
night But the Defendant proved, that the 
© de Plaintif confeſſed, that he had 1200 J. 
(onal! With his Wife, and therefore that the 
and Bond given by him was good; but the 
and Woman being cheated, for that her Huſ- 
Jcrci band had nothing, but was a broken Mer- 
aulelchant, her Bond was decrecd to be deli- 


der Nercd up. Borring- 


Deeds con- 
taining the 


others not 


Reports in C hancery. 


Borringtoy contra Borrington, 14 Nov. 2 
Car. 2. at the Rolls. 


g Recovery was ſuffered by Tenan 
in Tail, but defective as to mud 
to Of the Land for want of a good Tenant i 


be produced, the Precipe, it being out on Eſtates fe 
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Lives, and he that ſuffered the Recover 
deviſed the Lands to the Defendant an 

his Heirs, in Truſt to pay Debts and Pu 
tions: The Bill is by the Heirs at Lawt 
have the Counterparts of the Leaſe fo 
Lives, in being at the time of the Recoy: 
ry, from the Defendant, to go to Law {: 
the Title. The Defendant anſwered an 
confeſſed ſeveral Counterparts ; but ail 
He being a Purchaſor, hoped he ſhoul: 
not produce them to impeach his own Ti 
tle to enable the Plaintiff to go ro La 
and he had brought rhe Counterparts it 
to Court, whereupon it was ordered tlit 
they be delivered back to him and th 
Plaintiffs to take what Remedy they c 
at Law; and if upon a Trial a Verdi 
paſs for the Defendant, then to brini 
back ſuch as concern the Land rev 
vered, . | 


1 


2] 


Tah 
ach 
If u 
{0 
er) 


Por 
Wt 

far 
Ove 
V { 
| An 
{aid 
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rdii | Reſidue ro all the Sons of Sir George by 
brin his then Lady Sir Ralph's Daughter and 


rect 


 Ralph's Death, only Freeman (who ſoon 
after died without iſſue) and George Sands, 


WM 
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Pew Contra Cadore, 2 Dec. 21 Car. 2. 


IHE Plaintiff was an Adminiſtra- 


I tor, and after a Decree pronoun- 
ced died before Entry of the Order, and 
the Entry is ſuſpended by the Admini- 
ſtrator De bonis non, ke. 


ant Attorney General contra Sir George Sands, 


Paſch. 21 C. 2. in the Exchequer. 


: 5 IR Ralph Freeman purchaſed a Leaſe How Truſts 
for Years of ſeveral Manors, and to be torfeit- 
| afterwards purchaſed the Inheritance there- d. 
of in rhe Name of Sir George Sands, his 
Son in Law, in Truſt for Sir Ralph and 
his Heirs; and afterwards Sir Ralph made 
his Will, by which he appointed that both 
Mr. Freeman, whom he made his Execu- 
tor, and Sir George Sands ſhould join to 

: convey part to Freeman Sands and part 
to George Sands, (the two Sons of Sir 

: George Sands) and to their Heirs, and the 


their Heirs, who ſhould be living at the 
Time of the Death of Sir Ralph, and 
then died. 

dir George had at the Time of Sir 


but 
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but afterwards Sir George, had another 
Son called Freeman. Mr. Freeman the 
Executor refuſed the Executorſhip, where- 
upon Adminiſtration was granted to Sir 
George Sands; afterwards no Conveyance 
being made, either of the Leaſe or of the 
Reverſion of George Sands, by Sir George, 
who had both in Truſt for Sir George ac- 
cording to the Will, Freeman Sands killed 


George his Brother, and afterwards was 
attainted for Murther. Qzere, Whether 
any of theſe Truſts, either of the Leaſe 
for Years, or the Reverſion which was 
in Sir George in Truſt as aforeſaid, were | 
forfeited by this Felony, to the King, of 
whom the Lands were holden, who by. 
his Attorney ſued Sir George Sands in the 
Equity ſide of the Exchequer, to anſwca| 
the Profits to the King, ſuppoſing the 


Truſt to be forfeited by the Felony. 


The Cale was ſeveral times argued at 


the Bar; and this Term Chief Baron Hul. 


and Baron Turner, Rainsford being removed 
into the King's-Bench, and Atkins diſabled} 
by Age, both argued that the Truſt was 


not forfeited, 


Ceftui que In their Arguments 'twas agreed, That 
Truſt of Fee ceſtui que Truſt in Fee or Fee Tail, forfeits“ 
or Fee Tail, the ſame by Attainder of Treaſon, and] 
the Eſtate to be executed to the King in} 
Treaſon, à Court of Review by the Statute of 33Þ 


forfeits by 


H. 8. 27 H. 8. 10. 
* | 


2. An 


r 1 1 


Reports in Chancery. 
2. An Alien ceſtui que Truſt of an Eſtate, 


35 


the Truſt belongs to the King; and the 

Chief Baron ſaid, It was the Opinion of 

the Judges in Holland's Caſe Trin. 23 Truſt of an 
Car. 1. where the Chief Baron was of Alien Inheri- 
Counſel; for an Alien hath no capacity 
to purchaſe but for the King's Ule. 


tance ſhall be 
for the King, 


3. As to the Kings Debt, by the 


Common Law and the Practice of this 

Court, which is part of the Common Trufts and 
Law, Ceſtui que T:uſt being indebted to the Hon of an 
King, the King ſhould have Execution of 
this Truſt : For before che Statutes 4 H. 7. or, liable to 
(27 & 10) H. 7.5. made in the Time of the Debt. 
II. 6. there be Precedents in the Court, 
That the Writ of Extendi facias for the le- 
vying of the King's Debt was of the 
Debtor's Lands, or any other Land of 
| Which any other Perſon was ſeized to 


Eftate in the 
King's Debt- 


his Uſe. And this was the Reaſon of Sir 


6—— 


\ Edward Croke's Cale, where the Intereſt 
of the King's Debt did attach upon the 


Power of the King's Debtor, to revoke a 
Settlement by him made of the Eſtate, 
| Paſ. 4. Fac. I. Ford's Caſe: Certain Terms 


were taken in Truſt for a Recuſant, and 
| held liable ro the King's Debt of 20 J. a 
Month : So thar where the King's Debt- 
or hath the profitable part of the Eſtate, 
the King ſhall not loſe his Debt by any 
Fiction. 5 


D 12 


Twas 
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Trott of In- 4. Twas agreed, That the Truſt of 
N dor the Reverſion could not be 'orfeired for 
to be forfeit 
ed by Auain. Felony, which the Court held clear; and 
der of Felo- cited for Authority. 3 Co. Ma. queſs of 
ny to the Minc heſter's Caſe, 12 Co. 12 5 Hd 4. 7. 
V 3 3H18.cap—And it nliaritance 
eis not forfeited for Felony by Felons ap- 
pears by 27 /I S. ca 10. and there is no 
Fine due to a Lord as long as he hath a Te- 
nant: And therefore till the Statute of 
19 H. 7. cap. 15. the Lord could not 
ſeize the Lands of which his Villain was 
Ceſtui que Ceſtui que Uſe; and if it be 3 
rok 15 Bs what ſhould become of this Truſt, 
by Attaindir Ceſtui que Traſt die without Heir? tis 
s extinguih anſwered, Ihe Land ſhall be diſcharged 
&d. of this Truſt, as if Tenant in Fee of a 
Renr-charge dies without Heir, or be at- 
tainted of Felony, the Land is diſcharg- 
ed. 
5. If a Leaſe in Groſs, the Truſt thereof 
ſhall be forfeited for Felony or Out lawry 
in a perſonal Action; as the Earl of So- 
merſet's Cale, in Hob. Daccomb's Cale. 2 
Cro. Babington's Cale, and Sir Milian 
Raleigh's Cale. A Leaſe for Years, if 
Truft of a it be of never ſo long Continuance, if it 
Obattel for- be aſſigned in Truſt for F. S. S. and his 


feired for Fe- 
tony ; not ſo, Heirs, yet it ſhall go to his Executor; 


il ide Truſt yet Truſts are ruled according to the 
were to at- ſtyle and courſe of Courts of Equity. A 
tend the la- real Chattel in Law lurvivos to Husband, 
but 


heritance. 


Reports in Chancery, 


but not the Truſt of ſuch a real Chattel, 
Co. Lit. Chapter Remitter: So if a Man 


who is Ceſtui que Truſt, binds himſelf and 


his Heirs in a Bond, this Truſt is not Al- 


ſets to the Heir, tho' ſince queſtioned in 


Lord Chancellor Hyze's Time; but clear- 
y the Truſt of a Leaſe for Years is Aſſets 


to charge an Executor in Equity: So a 


Truſtaſſigned over to wait the Inheritance, 
ſtill goes to the Heirs or Heirs of the Bo- 


dy, becauſe kept on Foot for ſpecial 
purpoſes; and this hath great reſemblance 
to the Caſe of Charters, which go with 


the Inheritance to the Heirs; but if grant- 


ed over, the Parchment and Wax hall 


go to the Grantce and his Executors. 4 No Truſt of 


37 


H. 7. 10, And in the preſent Caſe, no 2 Charrel,' 


Truſt of a Chattel is forfeited to the King, 


forfeited by 
Attainder of 


becauſe the Leaſe for Years was not in Felony, 


Freeman who was attainted of Felony, 
nor the Truſt in him as a Chattel, for 
then he muſt have been Executor or Ad- 
miniſtrator to George the Son; and how 
was it Sir Ra/ph's Intent the Leate and 


Inheritance ſhould be confounded and nor 


kept ſeparate? And again, Freeman could 
have his Truſt but as Heir to George, and 
as long as he hath the Inheritance in him, 
and no longer, it ſhall go to the Heir as 
a nomine pane, Patronage by Founderage, 


_ Charters, Oc. and the Miſchief otherwiſe 


will be great, to have ſuch weighty Terms 


D 3 for- 


| 
2 1 : * 
i j i , 14 * 


tion hath Pri- 
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forfeited by Outlawry; and ſo Judgment 
was given againſt the King's Attorney. 


Pary contra Fuxon, Paſ. 21. Car. 2. Lord 
Keeper Bridgeman. 


HE Bill was againſt the Defendant, 
the Executor of the late Archbiſhop 
Juxon, and charged, Thar the Biſhop bo 
ving the next preſentation to the Maſter- 
ſhip of St. Croſs, did in his Life time di- 
83 Sir Milliam Juxon his Executor, to 
give it Doctor Par); and upon the Hear- 
ing, the Lord Keeper directed a Trial at 
the King's Bench Bar. whether it were in 
Truſt in Sir William Juxon or not. And 


 ATruft may at the Trial in the King's Bench, the judg es 


ariſe by Pa- 
rol, 


declared, A Truſt might ariſe by Pane 
and that the Executor might become Tru- 
ſtee by the Will of the Teſtator, tho' no- 
thing mentioned in the writcen Will, or 
what is proved in the Spiritual Court; 
and the Verdict there was found for Do- 
ctor Pary. 
A Member of Note, Dr. Par) being a Member of the 
the Convoca- Convocation, had his Privilege allowed 
| him in this Suit, as a Privilege in Parlia- 
vilege as A 
Parliament ment. Vide plus infra. 
Man. 


Nu 


at 


NA, [Cre was examined as Witneſs, tho' , ,, . 
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Nurſe contra Guillim. Mich. 1669. Lord 


Keeper Bridgman. 


1 Be nriff a 
Plaintiff in the Caſe, to prove Ser- ,,,q Witneſs 


vice of the Decree; and upon debate, his to prove a 


Depoſition was allowed toward the pro- Cuntewpr. 
ving the Defendant in Contempr, and 

then ruled, Thar the Plaintiff's Oath is 

ſufficient to convid the Defendant, unleſs AP aintiffex- 


the Defendant in his Examination ſwear amined ſhall 


3 COn vict the 


clear contrary ; and then the Defendant's Cntemner if 


| Oath being againſt the Plaintiff's, it ſhall be (wear not 


not convict the Defendant; and the De- clean contra- 
fendant in this Cauſe, upon Exceptions to. 
the Maſter's Report, was found in Con- 


tempt. 


Backhouſe contra Middleton, Hill, 21 & 22 
Car. 2. Lord Keeper Bridgman. 


B pe=/feryr a Purchaſer, exhibired 
a Bill of Revivor againſt the De- 
fendant, and revived the Suit by Order, A Purchaſer 


and the Defendant joined in examining can't revive, 


Witneſſes, and the Cauſe coming to be 
heard, the Bill was diſmiſſed, for that the 
Plaintiff as Purchaſer cannot maintain a 
Bill of Revivor, for that there wanted o- 
ther Parties at the Hearing. And it was 
now moved on an Original Bill, exhibited 

84 by 
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by the Plaintiſt, That he might uſe the 
Depoſitions taken in the Cauſe on the Bill 
of Revivor: But upon hearing of Counſel 
Depofitions on both fides, the Court denied thoſe De- 
taken on 4 poſitions to be uſed in the New Caule, 
Bill of Revi- becauſe in Truth there was no Cauſe de- 
vor diſmiſs'd, ; We” f : 
cannot be u- Pending; for the Bill of Revivor, being 
ſed on an O. brought by a Purchaſer, was void; and 
riginal Bill. ſo the Depoſitions were taken where 
there was no Bill and Anſwer depending, 
and conſequently no Indictment of Per- 
jury could be brought againſt the Wit- 
nelles. 


Dr. Pary contra Juxon. 


Husbandatd H T hath been judged, where a Plain- 
_ Wife, Plain- riff and his Wife, in the right of the 


Fe = Wife, exhibited a Bill, and the Husband 
if the Tas died, the Wife, if ſhe pleaſe, may pro- 


band die, ceed without a Bill of Revivor, ſo adjudg- 


may proceed ed in the Commiliioners time, ex relation 


wirhour Re- Magiſiri Amhur(# ; and therefore Dr. Pa- 
vivor by rhe 


Wb f. %s Wife went on, notwithſtanding the 
Death of her Husband. 

A Plea of a De | : 

Purchaſer tor Seymour contra Neſworthy, Mich. Hill. 1669. 

a valuable , 50. Lord Keeper Briagman. 


_ Confiderarti- 


on mult be | „ 1 | 
fe The LT pleaded himiclf a Purchaſer 
Plaintiff's tor a valuable Conſideration, but 


Ancett0:3,07 ruled not a good Plea, in regard he did 
clie not good. e 


not 


Reports in Chancery. * 


not plead himſelf a Purchaſer from ſome 
of the Plaintiff's Anceſtors, for a Purcha- 
ſer from a Stranger without Title, was 
held no good Plea, and the Defendant 
was therefore ordered to anſwer. | 


Witham contra Witham, Hil, 22 Car. 2. 
4 May, 1669. Matter of the Rolls. 


Defendant, for that when the ment for 


Plaintiff told him he came ro ſerve him Words a 
gainſt the 


with an Order from the Maſter of the 
Rolls; the Defendant ſaid, T%e Mate- of 
the Rolls kiſs my Arſe; but the Maſter of 
the Rolls only re, an Attachment for 
the familiarity, but ſaid, e believed the 
Lord Keeper would have commitred him, 


Court, 


dla. contra Saville, 20 May 1670. 22 
Car. 2. Lord Keeper. Bridgman and Ju: 
| ice Wylde. | 


HE Plaintiffs and Defendants are 
f all Creditors of one Steer a Bank- 
rupt, Who was a Lecad- Merchant, and 
was found a Bankrupt the 19 Jan. 18 555 

2. by the Commiſſioners, and the Com- 

miſſioners aſſigned the Eſtate to the Plain- 
tits and others, in October 19 Car. 2. but 
the Defendants being in Poſſeſſion, the 
anti brought Action of Ejectment, 
Where- 


H E Plaintiff moved to commit the An 1 
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wherein the Deeds (Debts) were dated j 

February, and 7larch after Steer was found; 
Bankrupt. The Plaintiffs in the Adio 

became Nonſuit, for the Defendants hai 

Verdicts and Judgments ; ſo that in effet 

Steer was no Bankrupt in thoſe Conve) 

ances, which made the Plaintiffs bring; 

new Bill, ro diſcover whether the Defen 

3 dant did not know at the time of th 
iter Man Deeds that Steer was a Bankrupt, and th 
found a Ban- Fraud of obtaining them, and to have ne- 
krupt, ſhall Trials and a Commiſſion to perpetua 
not in Equity their Witneſſes Teſtimony : The Defe 


Nene dants plead their Deeds and Verdid 


thing to wea- : 
ken their E- and that Steer was really indebted to ther 


Hate. at the times thereof, and demanded Jud: 
ment, whether they ſhall diſcover any this 
to weaken their Eſtates, or whether tt: 
Plaintiffs ſhall examine againſt them: 
Purchaſers ; and upon long debate alloy 
ed, That the Plaintiffs may ar any tin 

bring any new Action. 


Barker contra Eaſt, 20 Maii, 1670. 1! 4 
Car. 2. Lord Keeper Briagman and || ; 
ſtice Wylae, | 


HE Defendant brought an Adio 


ad the Record being brought down, i! f 

Wife withdrew it, and to prevent a Ci 

lenge the next Term, ſuggeſted * i F 
| | | & Go : 04 


of Trover in Eaſter Term 160. . 
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Roll, That one Gladmyn, who was Ceſtai 
ue Truſt to the Defendant, and a Credi- 
| ror to Steer the Bankrupt, to whom the 
© Defendant was Aſſignee, was Sheriff; 
: whereupon a Yenire was awarded to the 
Coroners, who all uſed to return the Writs; 
but Milk inſon, one of the Coroners, be- 
ing newly come to the Office, did not 
i: Join in the Return of the Jury, the De- 
it endant got a Verdict ex parte, ſuppoſing 
both Coroners had returned both Venire 
lt: "and Diſtring as; whereas Wiikinſon alone 
returned the Jury of indifferent Perſons, 
tho he promiſed not to return the Writs 
Alone, but to take Fletcher's Advice, who 
> had appointed a Meeting; yet Wilkinſon 


it; pefote the time appointed, returned the 
tl Jury; and Fletcher perceiving it, refuled 
to ſign the Writs, And the Plainriff per- 


ou ceiving the Defendants could not have 
um gone on, made no defence, the rather Bat Coroners 
for that Wilkinſon perſwaded him to keep Müden ur 


; | ots in retutn- 
his Witneſſes at home, and afterwards re- ing a lui, 
turned the Writs in both Coroners Names; no grout in 


|] and fo rhe Defendant obtained Verdict, tquuy for a 


which being a Perſonal Action, the Plain- ** Trial. "il 

tiffs cannot try again: And therefore a 

au Þring a Bill, and ſeck to diſcover nothing | 
66: Criminal, but to have a new Trial, their | 
,W Witneſſes being beyond Seas, or in Pla- 3 
u des remote. The Defendants demur: for | 
nt that Wilkinſon's pretended Miſdemeanor 4 
Ro KY | . | 
| 


5 —— 
— — — — oj =. 3 „ ———ů 2 
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ve eavely contra Teavely: Lord Keeper Brid;. 
man, Lune 19 Maii, Anno Regui Gar | 


2. viceſimo ſecundo. 


Inter Facobum Teavely, 2. 8 Ricum ; 


— 


Teavely & al Deft'è. 


His Cauſe being this Day heard | 
and debated upon a Bill of Re- 
view, brought by the {aid Plaintiff to re- 
view and reverſe a Decree heretofore made 
iv two Cauſes, one wherein AXatherine 


is examinable in the Court where the Ac- | 
tion was brought, and not elſewhere ; and 
that no Equity was ſhewn to induce a new 
Trial; and allowed. x 


6 


y » 


Zeauelh, the Relic of 7 homas Teavely then 
deceaſed, an Attorney, was Plaintiff a- } 


gainſt Anthon) Teavely, the Plaintiff's Fa- 
ther, and Heir at Law to the ſaid Ihm 
Teavely deceaſed, Defendant; and in the 
other whereof, the ſaid Anthon) Teave'y, 


the now Plaintiff's Father, was Plaintiff | 
againſt the ſaid J homas Teavely the Atror- | 


ney: And the ſcope of this Bill being, 
That the ſaid Thomas Teavely, the Plain-F 
tiff's Uncle deceaſed, being ſeiz d in Fee 
of ſeveral Lands and Tenements in the] 
Bill mentioned, of the value of 200 /. her 
Annum, 1 Car. primi, dying ſo ſeized, lea 
ving the ſaid Anthon) Teavely, his Couſin, ] 


and 


Neports in Chancery. 
and Katherine the Relict of the ſaid Ho- 
mas, the Plaintiff's great Uncle, toge- 
ther with the aſſiſtance of one Thomas 
Teavely the Attorney, did ſet on foot a 


Will, ſuppoſed to be made by the ſaid 
Thomas the great Uncle, 17 Years before 


his Death, whereby the Premiſſes in Que- 


ſtion were ſettled on the ſaid Katherine 


for Life, the remainder on the faid IHhomas 
the Attorney, and the Heirs Male of his 


Body, remainder over to other Perſons, 
and that the ſaid AHatherine and Thomas 
the Attorney brought their Bill in this 


Court againſt the ſaid Anthony, the Heir 
bol the laid Teſtator, to have the Deeds 


from him touching the Premiſſes; and the 
ſaid Anthony exhibited his Croſs Bill a- 
gainſt them, ſuggeſting his Title as Heir 
at Law, and praying Examination of Evi- 
dences; in which Caule ſeveral Proceed- 


| ings being had, and at laſt a Submiſſion 
of Parties, by the then Lord Keeper Co- 
entry, being propoſed thereupon. In Mi- 
chaelmas Term 1638; one Moiety of the 
Premiſſes was decrced to Thomas the Attor- 
| ney and his Heirs, and the other Moiety 
| to Anthony and his Heirs, unleſs a Tenure 
in Capite by Knights Service appeared by 
| the end of the Term; 
| third parts was to go to Anthony and his 
Heirs, and the other part to Thomas and 

bis Heirs : And 14th Dec. 1638, tho” the 


1 Te- 


In which caſe two 
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Tenure was infiſted upon, yet a Decree | 
paſſed for the Moieties; and yet the | 
Plaintiff's Father petitioning againſt the | 
ſigning and inrolling the Decree, the | 
fame was ſtay'd during the Life of the | 
Lord Coventry; and the ſaid Xatherize and | 
Anthony died before the ſaid Decree was | 
ſigned and inrolled : But the ſame was | 
afterwards, by order of the Lord Keeper | 
Finch, ſigned and inrolled ; and that the | 
Premiſſes decreed to Thomas the Attorney, | 
are ſince by his Death, or otherwiſe, de- 
ſcended or come to the Defendants the | 
Teavelys and German Buckſtone, the ſaid Þ 
Buckſtone pretending Title by Fine levied F 
in Mich. Term 1653. And that the Plain- F 
tift did ſhortly after the Attainment of his 
Age of 21 Years make his Entry and 

Claim into and upon the Premiſſes, and | 
hath now brought his Bill of Review; 
and for Error contained in the Decree ſets 


forth, (amongſt other things,) That the 


Bill on which the Decree was founded, is 
only for Evidences touching the Premiſſes 
in Queſtion, and not for the Lands, and | 
charged the Lands to be entailed ; and 
yer the Decree doth decree the Lands 
themſelves, and an Eſtate in Fee ſimple: F 
And for further Error, doth charge, That 
the Plaintiff Aatherine died before the 
hearing of the Cauſe, and Anthony the 
Defendant, under whom the e 

_ | claims 


Sq A yy ay — wa e = A 


— p 
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\ claims, died before the Decree was ſign- 
ed and inrolled, and no Bill of Revivor 


exhibired ; and therefore to have the ſaid 
Decree reviewed and reverſed, is the 
ſcope of the Bill. And the Counſel for 


the Defendant in this Bill of Review, ad- 
mitting the Plaintiff's Entry and Claim; 


and that albeir the Plaintiff's Father were 


| dead before the Decree was ſigned and 


inrolled, which nevertheleſs was not ad- 


mitted, yet that the Plaintiffs ought not 


to have any Relief nor the Decree rever- 
ſed; the ſame being made by ſubmiſſion 


of Parties to the Lord Coventry, who at- 


ter hearing both ſides, the 13th of Octob. 
1638, decreed, That if Anthon), the Plain- 
| tift's Father, ſhould make appear a Tenure 
in capite before the end of that Term, then 
the Lands in queſtion to be divided into 
| three parts; the Plaintiff's Father was to 
| have two parts, and Thomas Itavely, the 
Attorney, one third part; but if ſuch Te- 
nure ſhould not be made appear, then the 
Land to be divided by Moieties, and the 
| Plaintiff's Father was to be diſcharged of 
the Coſts : And tho? the Plaintiff's Fa- 
ther, the ſaid 14th of December 1638, {till 
| inſiſted upon the Tenure, yet the Decree 
paſs d for Moieties : And a diviſion was 
aſterwards made by Sir Robert Rich, then 
one of the Maſters of this Court, as ap- 
| pears by his Report of the 19th of March 


1633; 


47 


* 
: 
| 
* 
[1 
1 
1 
19 
1 
LY 
9 
2 
1 
. 
119 
i 
it 
J 
1 
: $I 
1 
4 
1 
i 
4 
19 
\ {1 
7 1 
9 
\ 


48 


Reports in Chancery. 


16 38 ; and the Decree not being yet com- 
pleated, and Autbony the Plaintiff's Fa- 


ther endeavouring to wave his ſubmiſſion, 
upon pretence that he had ſold a great | 
part of the Premiſſes to Aſbenhurſt and] 
Bretland, another reference was made! 


to Sir Robert Rich, to examine, whether | 


the Purchaſer came in pendente lite, who 
certified the ſaid Purchaſes to be perdente | 
lite, and that they ought to be bound by 
the Decree : Which Certificate the Lord | 
Coventry declared to be juſt, and 1 3th De. 


cember 1639, ordered the Decree to pals, 


both againſt tne Plaintiff's Father and a-. 
gainſt Aſheahurſt and Bretland, without fur- | 


ther motion, unleſs Cauſe were ſhewed to 
the contrary, the firſt Day of the next | 


Term; before which time the Lord Cove. 


try died. And 8th Febr. 1639, no Cauſe | 


being ſhewed, tho' Notice given, the De- 
cree paſſed in the time of the Lord Finch, 
and was then ſigned and inrolled, and] 
both Parties have (old away all or moſt 
part of the Lands divided to them: But | 
the Plaintiff's Counſel inſiſting, That his] 
Father died in January before the ſigning 


and inrolling the Decree, and that the | 
Decree was therein, as well as for other Þ 
matters erroneous ; upon debate therec!, 
and hearing what was alledged on either Þ 


fide, his Lordſhip declared, That he! 
would not teverſe che ſaid Decree, other 
88 than 


Neports in Chancery 49 


than as to the ſigning and inrolling there- 

of. And if the ſame ſhall be ſo far re- 

verſed, the Defendants mul} be left to a 

new Bill or Bills of Revivor, as they ſhall 

be adviſed, to enforce a performance of the 

Decree. And upon reading the Proofs 

touching the time of the Death of the 
Plaintiff's Father, the ſame appeared very 
doubtful: It was therefore ordered, That Trial q;eq- 
the ſaid Parties do proceed to a Trial on ed, whether 
this point at Law, Whether the ſaid An- a Defendant 
thony, the 8th of February 1639, the time eee 
of {ſigning and inrolling the Decree, was rolled after 
dead or not? Which Trial is to be had at 31 Year:. 
the next Aſſizes to be holden for che 

County of Derby; for which purpole the 
{aid Defendants are to appear gratis, name 
e] 20 Attorney, and accept a Declaration, 
| and plead to Iſſue; and the Sheriff of the 
; | County was to attend the Prothonotary 
il with the Books of Frecholders, who is to 
q return 48 Perſons, out of which each Par- 
ty is to ſtrike out 12, and the remaining 

24 to be impannel'd as an indifferent Ju- 
ry to try the ſaid Iſſue: And after the 
>| Trial had, the Parties are to reſort back 
to this Court for ſuch further Orders. as 
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F | ſhall be juſt. And at the Trial, either Par- 
Gi ty is at liberty to make ule of the Depo- 
he {itions taken in this Court, of ſuch Wit- 
* neſſes as are either dead, or being ſick, 
ant Or beyond Seas, cannot be brought to 


the 
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the Trial; and in caſe the Parties do dif- 


fer upon the Iſſue, then Sir Mo. Brampſton, 
Knt. &. is to direct the ſame. A Verdict 


was afterwards found, That the Plaintiſſ's 
Father was dead before the Decree inrol- 


led, and a new Trial directed, Mich. 1670. 
Vide fol. 


Bazeg contra Forſter, 22 May, Car. 2. 


HE Bill being, That James Buſbe! 

was ſeiſed of the Premiſſes in the 

Bill, a Treaty was had in Auguſt 1648, 
for a Marriage between him and Dorcas, 
the Plaintiff's Mother; and before the 
Marriage, Auguſt 31.1648, became bound 
to Francis Goodwyn and Francis Holloway, 
Truſtees nominated by Dorcas in 1000 l. 
that if he conveyed and aſſured the ſaid 


Lands and Premiſſes to them and their | 


Heirs within 2 Months after; or elſe if he 
and his Heirs purchaſed ſo much other 
Lands, as amounted to 100 J. per Annum, 
ultra Reprizes, within three Months, and 
make the like Conveyances thereof, then 


the Bond to be void. And that afterwards 


the Marriage took effect; but James did 


nor, as the Plaintiff can any ways diſco- | 


yer, at any time convey the Premiſſes, or 
purchaſe other Lands: But yet after the 
Time mentioned in the Condition of the 
Bond, by Indenture dated 2oth Mevemb. 

1648. 
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1648. in conſideration of the Love he 
bore to the ſaid Dorcas, and other Conſi- 


derations therein expreſſed, covenanted 


with the ſaid Goodwyn, That he and his 


Heirs, and all others, being then ſeiſed of 
the ſaid Premiſſes, ſhould from thence 


ſtand ſeiſed to the Uſe of himſelf for Life, 


without Impeachment of Waſte, and after- 


wards to Dorcas for Life, and after to the 
firſt and tenth Sons, and their Heirs Males, 


and after of his own right Heirs: And that 
after the Bond of Conveyance, Fames had 
iſſue by the ſaid Dorcas a Son, which died 
without iſſue; and afterwards James died 


without other iſſue, and Dorcas afterwards 


married the Plaintiff Bagg's Father, and 
they had Iſſue, the Plaintiff, their only 
Son and Heir; and about two Years ſince 
Dorcas died, and the Plaintiff ought, ac- 
cording to the Agreement made upon the 
the ſaid Marriage, to enjoy the Premiſſes 


to him and his Heirs, in regard James 


died in Dorcas her Life-time without Iſſue, 
and he is Heir of Dorcas, and therefore 


ought to have an Execution of the ſaid 


Marriage-Agreement, according to the 
Condition of the (aid Bond; and that 
the Defendants, in whom the Eſtare in 
point of Law is, may convey to him 
accordingly, is the ſcope of the Bill Where- 
to the Defendant Forſter, as to two third 
darts of the ſaid Premiſſes, hath pleaded, 

E 2 Thar 


bY 
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That he is a Purchaſer for a good and va- 
luable Conſideration, without notice of 
the ſaid Bond; and he and his Wife, who 
are intituled, as ſhe is Heir at Law, to 
the other part of the Premiſſes, have de- 


murred, for that it appears of the Plain- 


tiff's own ſhewing, that the Bond being 
centred into 1648, 22 Years ſince to Good- 
wy, and Holloway, Truſtees for the Plain- 


tiff's Mother, that James in November fol- 


lowing, by Indenture between him and 
the ſaid Goodwyn, made a Settlement of 
the ſame Premiſſes to himſelf for Life, and 


after to the Plaintifl's Mother for Life, 


and after to their firſt and other Sons in 
Tail, with remainder to his own right 


Heirs; and that there is no Iſſue of James 
and the Plaintiff's Mother living, but the 
Plaintiff a meer Stranger to James, anda 


Child of Dorcas by another Husband: 
Which Conveyance being ſo accepted as 
adviſed, ought reaſonably to be in- 
tended a performance of the ſaid pretend- 
ed Agreement, and Condition of the pre- 
tended Bond and Agreement, at leaſt, that 
the Plaintiff ſhall have no relief in Equi- 
ty; and for that Goodwyn the pretended 
Obligee in the Bond, nor the Executors 
nor Adminiſtrators of James Buſbel, for 


ought appears by the Bill, are made Par- 


ties cicher as Plaintiffs or as Defendants 
thereto ; and for that no Title in Equity | 
1 55 appears 
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appears in the Bill for the Plaintiff, there- 
fore they demurr thereto. Upon debate 
whereof, and hearing u hat could be alledg- 
ed on either ſide; it is ordered, That the 
ſaid Plea be allowed, but the Plaintiff 
may reply thereunto as he ſhall be adviſed; 
And as touching the ſaid Demurrer, the 
Court being aſſiſted by Mr. Juſtice Milaec, 
adjudged the fame to be good and ſaffici- 
ent ; and the Plaintiff is to pay to the 
Defendant the ordinary Coſt of allowing 
a Demurrer, but with this Proviſo never- 
theleſs, that the Plaintiff may be ar liber- 
ty to amend his Bill, or to bring in any 
new Bill upon the ſaid Marriage-Agree- 
ment, as he ſhould be adviſed. 


Moor contra Morgan, Trin. 1670. 22 Car. 
2. Lord Keeper Bridgman. 


HE Bill, as Executrix to Sir Antho- 
ny Morgan, is to have a Statute 

out of the Defendant's Hands for 8000 /. 
which the Defendant kepr, being his Re- 
lick: The Defendant pleads, That the 
Statute was entred into in Ireland, and the 5 
Money defeazanced to be paid there, and Cuſtoms in 
that the Statute was there, and being an beard 
[iſh Debt, and Sir Anthony dying withour «+4 + '* 
iſſue, the Defendant as his Relict, by che 
| Cuſtom of Hreland, is intitled to a Moicty 
of it: Which Cuſtom cannot be deter- 
| E 3 mined 
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mined in this Court as adviſed, and that 
ſhe had exhibited her Bill in Treland to 


have the ſame : But the Plea was over- 
ruled, 


Butler & al contra Caote & al', 26 Octob. 


1670. 22 Car. 2. Lord Keeper Briag- 
man. 


* E Plaintiffs, as Legatees, came to 
have an accompt of the Teſtator's 
Eſtate, the Defendants being Executors ; 
and the Defendants ſubmit to the Court, | 
whether they may not pay their Legacies 
in the firſt place, and then there will want 
Executors Aſſets to pay the Plaintiffs. Ordered, 
mult not pay That after Debts paid, all Legacies to bc 
their on e- paid in proportion with Damages, ſo far 
gacies firſt, ; k 
it not enough 2S the Eſtate will extend; And not like 
to pay all; the Caſe at Common Law, where the Ex- 
for ail wult ecutors pay their own Debts,and Legacies 
ve 10 Profen firſt, or him that firſt ſues, his whole Le- 
gacy before others. 


Renting ats Rawlias, 8 Dec. 1670. 22 
Car. 2. Mr. Juſtice 7. irrel, 


A Bill was to be relieved after an 
Action of Trover brought for Bonds, 
the Plaintiff had cancell'd, tried and 
Judgment had thereupon; for that the 
Penalties of ſome were recovered, and 
| = _ others 
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others were paid, to which the Verdict and A Verdict in 
Judgment were pleaded and allowed; and Trover muſt 
16 Fan. 1670. confirmed by the Lord roo 
Keeper Bridgman; only the Defendants ground the 
muſt anſwer, Whether they know what Jury went. 
the Jury gave their Verdicts upon, the 

Penalties or Money paid, and no further 

to proceed if they do not know and con- 

ſent; but afterwards ordered 13 Decemb. 
1670, 22 C. 2. by Juſtice Arthur, that the 

laſt Order be diſcharged and the Plain- 
tiff may reply. | : 4 


Prat contra Allen. 


HE Bill was that the Plaintiff's 
Great · Great - Grand father deviſed a 
Leaſe to the Plaintiff's Great · Grandfather 
and his Heirs, with a Proviſo to be void, 
unleſs he paid Alice, Katherine, and Elixa- 
beth, three Daughters 4o/. a peice at 
their Marriage; and in default of Pay- 
ment, deviſed the Houle ro the Daugh- 
ters and their Heirs. | 
The Plaintiff's Great-Grandfather be- 
ing ſeized of a Cloſe worth 207. per An- 
num, in 1602. dyed, and Margaret his 
Relict and Nicholas his Son, the Plaintift''s 
Grandfather, ſold the Houle to Gouning in 
Fee, and for Secnrity againſt the Lega- 
cies 6 Nov. 1702. deviſed the Cloſe for 
500 Years, upon Proviſo that it Marga- 
5 E44 ont 
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ret and Nicholas or his Heirs paid the Le- 
gacies, to be void: The Plaintiff 's Grand- 
father paid one forty Pound to Alice, and 
before the other is due, Katherine and 
Elizabeth dyed leaving a Son two Years | y 
old, and Aatherine a Daughter the Plain | A 
tift's Mother 4 Years old; and Margaret 
leaving only an Eſtate for Life, and had 
no Perſonal Eſtate ; the Cloſe was for- 
feired for Non-payment of the other rwo 
forty Pounds, and Gouning entred in 
1615, and ever ſince enjoyed, and in 
1626, the Cloſe came to the Defendant's 
Uncle who had Notice of the Mortga- | tl 
ge, who about 1653, ſettled it on the | 
Defendants. „ 
That the Plaintiff's Uncle died wich- 
in Age without Iſſue, and Fatherine che | 
Plaintiff's Mother, his Siſter and Heir, 4 


— 22 


a 


5 continued Covert till 1662. And the | - 

KH Bill is to redeem, and to have an Ac- ar 

compt of the Profits ſince the Plaintiffs II 

Uncle's Death. The Defendant picaded, Þ tt 

anſwered and demurredand by Plea ferforth Þ| 5: 

a Purchaſe 1656, for 2401. by the De- ] fit 

fendant's Uncle, of the Cloſe from Gouning, I of 

for the Remaindet of the five Hundred ed 

An ancient Years, and by Anſwer denied notice of ed 
wolte the the Mortgage . 

| Redeemer; And demurred, for that the Cloſe had ] in 

bur Demur- been enjoy'd 60 Years under the Leaſe; | ©. 


rer laved to 


the bearing. and upon the Antiquity he ought not to | te 


ac” 
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accompt. Arguments were 2. Why old 
Mortgages ought not to be redeemed. 


. Becauſe the parties will be invol- 
ved in long Accompts. but the Bill prays 
Accompt out ol the Defendant's Receipts. 


2. A power of Claim, which in chis 
| Caſe was not, for there was Infancy and 
| Coverture till 1662. . > 


And therefore the Plaintiff is to reply 
to the Plea and Anſwer, and the benefit of 
the Demurret is ſaved till the Hearing. 


3 Gaſcoigne contra Stut, 20 May, 22 Car. 2. 
1670, Lord Keeper Briagman. 


| T HE Bill was to have a Judgment va- 

I 4 cared, whereupon a Leaſe wasexrended 

| and ſold by the Sheriff to one. Parker, in 

Truſt for the Defendant, the Conuzee of 

the judgment, and ro have the Bill of 

dale ſet aſide, and an Accompt for the Pro- 

fits ſince the Sale and Writ of Reſtitution 

of the Poſſeſſion, the Leaſe being alledg- & Leaſe ſold 
ed to be of far greater value than extend- by the She- 

ed ar. „ kiff upon Ex- 
The Defendant demurr'd, for that it is Fg : 
Inconſiſtent with the Rules of Equity, after the Vendee 
2 Judgment executed by ſeizure ofa Chat- muſt accompt 
tel Leaſe duly appraiſed and ſold by Ki out LO 
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Sheriff, to diſpoſſeſs a real Purchaſer of 
what he hath purchaſed for valuable Con. | 


ſiderations, upon a bare pretence, that it i;] 


of greater value than it was appraiſed} 
and ſold dy the Sheriff, who is no Party, 
nor any offer by the Bill to reimburſe the 
Purchaſer what he is really out: Allo] 


n 


the Defendant by Anſwer denies tampet. _ 


ing with the Sheriff ro have the Leaſe 
ſold at an under · value: Whereupon it was 

ordered, That the Plaintiff reply to the 
Anſwer, notwithſtanding the Demurret, 
and proceed to Examination of Witneſſs] 
and hearing the Cauſe, but no Coſts al- 
| lowed. And upon the hearing before te 
Lord Keeper Bridzman, 5 February 1671, 
2 Decree was made to accompt and re. 


convey. 


Flaubury contra Walker G at. Lord Bride 


man and Juſtice Hide 


Veneris die Decembr. 22 Car. 2. 


Inter Joh'em Hanbury Ar & Annam Ii. 
riam infant. per prædict Joh em Han 
bury, Ar & prox Amic quer. Thecphi 


lum Walker, & al Defendentes. 


1 matter upon the Plaintiffs Bil 
| and Demurrer thereunto put in by Z 


the Defendant, coming this preſent Dif 
is vl 


* W 
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to be argued before the Right Hon. the 
Lord Keeper of the Great Seal of Eng- 
land, aſſiſted by Mr. Juſtice Milde, in the 
| preſence of the Counlel learned on borh 
| ſides: The Scope of the Plaintiffs Bill be» 
ing as Grandfather and next Friend of the 
laid Infant, to call the Defendant to 
accompt for her Perſonal Eſtate, and 
the Rents and Profits of her real Eſtate: 

| The faid Plaintiffs, by their Bill, charged 
the Eſtate real to be about 500 J. per An- 
num, and her perſonal Eſtate to be worth 
odo J. and that the Defendant Theop hi- 
lu Walker, who claims to be Guardian to 
her the ſaid Infant, as great Uncle on the 
| Mother's fide, is a Batchelor that failed 
in his Eſtate, and is become Journey-man 
to another, and is a Perſon dilaffeck 
the Diſcipline of the Church of England, 
and doth conceal the Plaintiff, the In- 


ed to 


fant, from her ſaid Grandfather and his 
Wife, and endeavours to inſtru her in 
his own Courſes to the diſlike of that Di- 


cipline; fo that the Defendant Walkey is 


not a fit Perſon to have the Education of ; 


the ſaid Infant, or the Management of 


ber Eſtate ; and the Infant is in danger 
to ſuffer much both in her Eſtate and Edu- 
cation by the Defendant, as ſhe is like 


to do by Foſeph Hankſwerth her former 


- Guardian: Whereupon the ſaid Defen- 
dant for demurrer ſaith, That he by the 


Law 
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Law of the Land hath the Right both | 


to the Guardianſhip of the Infant during | 


her Minority, he being the next of kin 
by the Mother's ſide, who hath no benefit 


by the Death of the ſaid Anna Maria; 


and that the ſaid Fohn Hanbur) having no | 
right either to the Wardſhip or to the In. 
fant's perſonal Eſtate, he cannot give the 
Defendant a Diſcharge; and therefore the 
| Defendant conceives he ought not to be 
compelled to give any Accompt to himof F 
the ſaid Infant's Eſtate. Upon the Debate 
of the Matter, and hearing what was al 
ledged on either ſide, his Lordſhip decls | 
red, That this Court ought to take care Þ 
of Infants, and their Education, and of 
their Eſtates, and to ſee the ſame pre | 
ſerved and ſecured for them: and concei- Þ 
ving the Plaintiff, the Grandfather of the 
Infant, to be a good Prochein Amy, the 
Defendant being charged to be a mean] 
and inſolvent Perſon, doth think fit, and 
ſo order, That the Defendant Walker ſhall Þ 


anſwer to ſo much of the Plaintiffs Bill 


as demands an Accompt of the {aid In- 

fant's Eſtate, and where the ſaid Infant is, 

and how ſhe is bred, without Coſts; but 
Guardian in this is to be without prejudice to the le. 


— PTY . 5 


Soccage ſhall gal Intereſt the Defendant hath to the 


not give Se- 
curity to ac- 
compt, till a nagement of her Eſtate, and the Deten 


faule found dant may proceed in the Management 0 


Cuſtody of the Infant and the MF 
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- the Infant's Eſtate, for the benefit of the 


Infant as before. And 24 February 1670, 


the Defendant having anſwered and con- 


felled, That he had given over his Trade, 
and had a Salary from another, and that 
the Infant's Eſtate was 300 J. a Year, 


The Court ordered him to accompt 


| Yearly, but ſaw no Cauſe, till a Default 
in him, to make him give Security. 


Hunt & Uxor contra Jones, Trin. aut 


Mich. 1670, per Lord Keeper. 


HE Bill was to have a long Leaſe Civil Law 
aſſigned, which came to the Plain. ſhall deter- 


| tiff by vertue of an Adminiſtration of 1 


niſt ra tion 


ber former Husband, but there were between Mo- 
Children of the Inteſtate; and it was re- ther and 

| ferred to the Civil Law to determine bid, before 
the Adminiſtration before a Decree: For 


Equity will 
Te, i WY '» decree long 
the Stat. of H. 8. is, That Adminiſtrati- Leaſes. © 


on be granted to the Wife or Child, and 
the Wife having it, ſend back to ſee if 
the Civil Law doth not proportion the 
Adminiſtration. 


Bead contra Howet, Hill. 16 70, per Lord But where 


Keeper Bridgman, and Juſtice Wylde. no Iſue, a 
„„ long Leaſe 


8 | 7 d d 
| T H E Caſe was, Foſeph Warren made s Wife. 


a Leaſe to Truſtecs, to the ule of againſt ber 


Famund the Son; which Edmund had If Husband's 


ſu c, kindred. 
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ſue, Edmund, Joſeph, and Jane, the Leaf: 
came to young Edmund, who had married 


Read's Wife (her former Husband being 


dead) and he died without Iſſue, and ſhe F 


is Adminiſtratrix. The Bill was to have 
the Truſtees aſſign to her, and is againſt 


the Heirs of Edmund, and young Edmund 
having left no Iſſue it was decrced ac- | 


cordingly. 
1Chan, Caſes March contra Lee, Mich. 1670, Lord 
N 3 and Judges, Chief Baron Hat 
I — 


HE Bill was to be let into Drales Þþ 


Eſtate after prior Incumbrances 


to the Defendant ſatisfied: But Defen- 


dant pleaded, That there were prior [n- |” 


cumbrances of all the Plaintiffs claimed, 

to the Defendant, and that the Defen- Þþ 
Incumbrance dant had a puiſne Incumbrance to the 
prior, neſue, Plaintiff of part of a Statute for collate· IN 
ral Security: And the Queſtion was, 
and ſhall hold Whether the Defendant ſhould hold all, 
till ſatisfied both to ſatisfie the prior Incumbrance, and 
botb. what was his own Security, or only to 
ſatisfy his own Money 2 and he having 2 


and puiſne, 
lies in prior, 


Statute extended, it was by all adjudge IF 


for the Detendant on a Demurrer. 


Clan 
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Callam contra Dove, 19 Maii, 22 Car. 2. 


Oney after a Decree inrolled, certi- 

fied due ro the Executor of the 

Plaintiff ; and upon Exceptions to the Re- 

port, they being no Party in Court, diſ- 

allowed: But theſe Precedents did not ſa- 

tisfy; and thereupon the Bill is diſmiſſed, 
unleſs Caule. . 


2. Lord Chancellor, Lord Chief lu- 
ſtice Bridgman. 


TIC. Tilly, the Defendant's Father, 
being ſeiz d in Fee of a Meſſuage, 
Oc. in Com Southton, by Deed in 1642, 


ol 150 l. with Intereſt : aſterwards in the 
preſence of Egerton, the Plaintiff purcha- 
Jed the Premiſſes of Wic. Tilley, and paid 
him part of the Purchaſe-money in hand, 
d gave Security for the reſidue; and 
1651, the Plaincift did agree with 
gertan for the Redemption and Purchaſe 


A the Premiſſes; and that in ſatisfaction 
2 bereof, the Plaintiff ſhould pay him 6 /. 


er ten Years, and then 120. at the ten 
tears end, the Premiſſes to be conveyed 
Dd the Plaintifl, and the Deeds to be de- 
Fered up to him; and upon the ſaid A- 
"yl 4 gree- 


mortgaged it to Egerton in Fee for Security 
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Tilley contra Egerton, 27 Octob. 22 Car. 


Mortgagor a- 
grees to con- 
vey his Equĩ - 
ty of Redem- 
ption; but yet 
before the A- 
greement ex- 


ecutedot Mo- 


ney paid, the 
Heir ro have 
the Money. 

anck not Ad- 


miniſttatrix, 
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greemeut, the Deed of Mortgage and F 
other the Writings concerning the Premiſ- 
ſes were delivered up by the mutual Con- 
{ent of the Plaintiff and Fehn Egerton to 

| Foſeph Collier an Attorney, to draw the A. 
greement into Writing, to rhe end it} 
might be ſealed by the Plaintiff and 7% 
Egerton: But before the Agreement was | 
drawn into Writing, Fohn Egerton, 1653, 
died, leaving the Defendant his Heir, and] 
Julian his Wife, the other Defendant, took 
forth Letters of Adminiſtration ; the Heir Þ 
and Adminiſtratrix conteſted by their An- 
{wer, whoſe ſhould be the Money, the! 

Bill being for an Interpleader; and it 
was decreed for the Heir. V ide St. John, 
Executor to Grobham, againſt Wartil 
and others, touching the ſame Point de- 
creed, 16 Marc 11 Car. 2. = 


Dolman contra P ritman, 1670, Maſter of 
the Rolls. 


Ands being deviſed by Mr. Houghton 

to pay his Debts, the Plaintiffs wer 

the Creditors who brought their Bill a 

No Imtereſt gainſt the Heir and Executor to have ti 
allowed in Lands fold, and had a Decree fe. i 
Chancery for ſame : And now the Creditors by Book 
Bock Debts. and ſimple Contract moved to have li 
tereſt for their Debts allowed by the MA 

ſter, which had been ſanding out twee 

Year 


ol | 


Reports in Chancery. 65 

Years, there being Eſtate enough to pay 
: But the Court denied it, ſaying, 
Shopkeepers ſold at a price accordingly, 
when they were not paid in ready Mo- 
ney ; but the Order was not entred. . 

An Executor is not bound to pay Le- Executor not 
gacies, without Security to refund, in caſe unte per 


| | Legacies, 
there be not ſufficient to pay Debts and Without F- 


all Legacies, per Anth. Keck. curity to re- 


If a Witneſs will not appear and be ex · fund, if nor 
amined upon the retorn of a ſabpæna, the —_— to 
Party may take an Attachment againſt is 3 
ſuch Witneſs; and if examined on the o- aginſtæ 
ther ſide, ſuppreſs his Depoſition. Wiel if ke 

. . will not ap- 
Lloyd Bar contra Poris, 19 Jun. 1671, Pesgand ab- 


| 55 preſs his De- 
Lord Keeper. poſition, if 


| e examined on 
H E Plaintiff had brought a Bill a- the other 
gainſt rhe Defendant's Father for ws 
Lands, and revived it againſt rhe Defen- 
dant as Heir, and afrerwards diſmiſs'd it 
with Coſts: And the Queſtion was, Whe+ 


A Bill of Re- 
vivor againſt 
a Defendant, 


ther the Defendant ſhould have the Coſts as Heir, dit 


expended by his Father before the Revi- miſs'd with 
e cannot 

. e Coſts of 

were dead with the Perſon. the Original 


Fair, 


vor 2 And ruled he could not, for they 
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Wright contra Dorſet, 24 Jun. 1671, Lord 
Keeper Briagman. 


No Revivor I Ord Keeper declared, That if Joint- 

againſt Joint Tenants or Tenants in Common ex- 

enants. hibited a Bill, and any of them died pen- 
ing the Suit, there need no Revivor. 


Cook contra Delebere, 24 Fulii 1671, Lord 
Keeper Bridgman. 05 


Certicrars $3 H E Plaintiff brought a Certiorari Bill, 
Bill. the Defendant pleaded a Decree 
in the Mayor's Court, and an inrollment, 
which was ſaid to be only pronuntial; 
and it was referred to a Maſter to certi- 
fy, whether it was before the Bill. 


Cutts contra Pickering, 4 Mali 1671, 23 
Car. 2. Bar. Turner. 


T HE Deſendant claimed an Eſtate by 
a Will for go Veats, and after the 
Word Tears was a Razure, where was 
thought to have been written, 7 he ſo long 
live: And the Queſtion was to know 
how to find out this Fraud and Alteration, 
and for that end the Plaintiffs had exhi- 

bited Interrogatories to examine Mr. Jo- 
{eph Baker, the Defendant's Solicitor upon; 
And Mr. Baker demurred, for that he 

. l = knew 
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knew nothing, but as he was Solicitor A Sollicitor 
for the Defendant, and as truſted by him; ordered tobe 
And demanded Judgment, whether he ke — 
ſhould be examined againſt his Client? Client. 1 
And the Demurrer coming now to be 4 
heard, it was over-ruled ; and afterward | 
the Defendant appealed to the Lord \ 
Keeper, who the 8th of May confirmed the 

Order. 5 N 


Sir Ralph Bovey contra Skipmith, Paſc. | — 
1671, Lord Keeper, Wylde, Rain ford, | | 
Twiſden, and Wyndham. 1 


TEE ſame Caſe, as the Security up- 1 chen Caſes 3 

on Drake's Eſtate ante, but Skip- 291. 1 
with had but a judgment and not extend- | 
ed, and therefore could reach but a Mo- 
iety of what was in the prior Incum- 


I " 
Cn — LO 2 1 23 — * W hoon 4487 boos: 
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brance, and not in Sp with's Security. 
But this Cale was harder, for Skipmith's The ane. 
| original Title was but to part of the 3 
| Lands, and then he bought in precedent i 
Incumbrances of all precedent to Bovey, bl 
who was before Skipwith: and yet Skp- Subſequent | 
> with muſt hold all, till ſatisfied all due to Iacumdran- | 
him before Bovey came in. By the Opi- <5 fit tat, | 
, nion of the Lord Keeper, Rainsford, and | 
. N (Twiſden and Wynaham not concur- | 
ing.) ge | | 
2 And the whole Bar being of their Opi- [ 
n mon, the inconyenicnce and miſchief of I 


F 2 the | 


Charitable 
uſes charg'd 
on Lands in 
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the Caſe being much preſſed by Mr. Keck, 
who offcred, That the firſt Incumbrance 
ſhould protect what Smith had a Title 

to originally againſt Sir Ralph, to fatisfy 
what was due to him, but over-ruled t 
ante, upon the Precedent of Marſh and Lee : 
And afterwards Skipwith's original Securi- 
ty was recovered at Law againſt him by 
the Heir of Drake : ſo that he had no Ti- 
tle to buy the precedent Eſtates. 


Higgins Except. Town of Southampton Re- 
7 77 26 Janzarii 1671, Lord Keeper, 
Hilde, and Wyndham, 


IO) Mill (whoſe Heir the Exceptant 
had married) in 1636, deviſed 37 J. 
per Annum to charitable Uſes, to be iſſu- 
ing out of his Manor of Welſton, where- 
upon a Decree was made and Exceptions 
(int al) that the Manor was held in Capite; 
and ſo but two parts to be charged, which 
would not ſatisfy the Bequeſt. 
Quere, Whether more than two parts of 
Lands held in capite, may be charged by 
the Statute 43 Eliz. . 
And upon a long Argument, aſter ſeve- 
ral Caſes cited, as Mountagues in Cur. Ward. 
one in Fac. Temp. and Aiſcough's in Croke, 
1302, 14 Car. 1. and others, the whole 
Court was clear of Opinion, That the 
whole were chargeable, for that the Sta- 
tute 


V 
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tute is an enabling Statute, and the Te. 
ſtator had only miſtaken rhe Conveyance; 


for had it been by a Grant, it had been 
good, and being by Will, they concei- 
ved the Statute did make good the Act of 


the Deviſor. 


Pheaſant contra Pheaſant, 24 Juli 1671. 


Lord Keeper Bridgman. 


HE Plaintiff is Relict of Judge Dower. 


Pheaſant, who had brought a Writ 


of Dower of Lands, and recovered a 
tlurd part of a Pepper-Corn, the Lands 


being purchaſed by the Judge, and an 


Alligument of a Leaſe for 1000 Years, 


made in Q. Elizabeth's Time at a Pepper- 
Corn Rent aſſigned to the Truſtees, and 


the Bill is to have her Dower in Equity, ſet- 


ting forth the Judgment in Dower ; but 
that the Defendant ſets up the Leaſe, 


which was intended to wait on the Inhe- 


ritance; tor that Poſſeſſion never went with 
it; and that the Judge received the pro- 


fits all along. To which the Defendant 


anſwered, That the Judge by his Will 
directed the Leaſe ſhould be kept ſepa- 
rate from the Inheritance to prevent In- 


cumbrance or Dower, or both, as they 
believed, and demurred, Thar ihe ought 


not to de relieved : whereupon Caſes were 
cited, as if the Inheritance had eſcheat- 


1 3 ed, 
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ed, and that the Chancery ought not to 
relieve the Truſt: And Box and Lane, 
Robivſon and and Bennet's Caſe, and Robinſon and 
Fletcher. Pletcher's Caſe in 1653, where a Wife 
brought a Writ of Dower againſt the 
Heir, and a Conveyance was ſet up to a 
younger Brothcr; and the Court ordered 
the Deed to be given in Evidence, but 
would adviſe : And after ſeveral Argu- 
ments before Ch. Juſtice Hale and Vaughan, 
this Cale was amicably compoſed, ſo no 
Judgment given inthe Point. 


W 


Stuckly contra Cook 24 Fulii 1671, Lord 
| Keeper Bridgman. | 


HE Bill was, Tbat the Plaintiff 
bought of the Defendant a Cloſe 
for 11004, and paid part, and ſecured 
201. promis d the reſt, and that the Defendant promiſed 
Prone the Plaintiff's Wite, That if ſhe could 
80 rom Procure 2 Relcaſe of the Money from the 
her Husband, Plaintiff, he would give her 201. and that 
= . a Releaſe was made, but that the Defen- 
. '* dant denied to pay the 20 /. and the 
e Plaintiff had no Witneſs, and to be re- 
lieved was the Bill. The Defendant de- 
murred, That it was no Conſideration ; 
for that the Debt was releaſed by Law, by 

Payment aud Sccurity, and allowed. 
The Lord Keeper declared it nudum 
pactum, for that the Releaſe was no more 


than 
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than by Law and Conſcience ought to 
have been done. | 


Purefoy contra Jones, 16 Octob. 1671, 
Lord Keeper Bridgman. 


1 Keeper declared he would grant eee 
no lajunction to quiet poſſeſſion of poſe 8 
an Office in another Court. "a Os 
„„ | | another 
Knight contra Bee, 12 Of. 1671, Lord Court. 
Keeper Bridgman. 1 


HE Plaintiff as Executor or Admi- 
niſtrator, out of an inferior Dio- 
ceſe, came to be relieved for a Debt; the 
Defendant pleaded, That there was bona Bona Notabi 
notabilia, fo that the Plaintiff could give „ a good 
no Diſcharge, and allowed ex parte: But Plea. 
my Lord Keeper declared, he was not ſa- 
tisfied of the Law; but there being no 
Body for the Plaintiff, he would not de- 
fend it. And 2 of November following 
it was reheard before Judge Archer, who 
again allowed it. 


F 4. ---- Dey 
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Digby contra Cornwallis, 4 Dec. 1671, Lord 
Keeper Bridgman. 
con gh p Sr” que Truſt of 3 perſonal Eſtare, 
bah in Chan. Cs may ſue in Chancery to have n 
cery for an Accompr againſt the Executor or Admin 
Accompt, and ſtrator, and at the ſame time iue e 
3 Prerogative· Court to enforce Execuror or 
the Preroga- Adminiſtrator, to bring in an Ins4.440- 
tive, and en- TY. 1 
force an Ia- 


vento. Treagroft contra White, Mich. & Hill. 16/1, 


Lord Keeper Bridgman. 

Graraltice RAS That for gratuities given by 
not to be a Steward, as in Matqueis ot I in- 
proved. chelter and Withers's Calc, no proof to be 
of payment, but allowed upon the par- 
ties Examination that he gave them. and 
he not to be cxamined to che particulars, 

nor to whom given. Quere. 
An Allow- And allo in this Cale, part of the De- 
ance was cretal Otder (as it was ſigned and inrol- 
made in a led) was left out of the Entring Book in 
wed opal the Regiſter's Office, which directed an 
thar part of Allowance to the Defendant: And in re- 
the Order, ſpect of the ſaid omiſſion in the Order, 


which direct the Maſter made not ſuch Allowance, but 
it, is omitted 


i be emred UpOn Exceptions to the Report the Al- 


in the Regi- lowance was made, | 
ſter Book. 


4 Teaveiy 


r - wy, A a a—c HFS bo 
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Travel) contra Taveh 30 Feb. 1971, Lord 


Keeper Bridgman, Lord Chief Juitice 
Hale, Juſtice Wylde, and Baron Myna- 


ham, x 


HE Caſe appeared upon the Order 


73 


in fol. and a Verdict is 


for the Plaintiff, That his Father was 
dead before the ſigning and inrolling the 
| Decree: And it coming to hearing 11 
| Novemb. 1671, before the Lord Keeper 


and Chief Juſtices Vaughan and Hale, be- 


they would be ſatisfied with Precedents, 


where a Decree ſign'd and inroll'd after 
the death of the Party, hath been, for that 


fore any determination of the Caule, 


Cauſe only of the Death of the Party be- 


| fore Signing and Inrolling, reverſed. 


And this Day they produced for Pre- 
cedents, wiz. Frere Plaintiff againſt 
Enre Defendant, which was heard 


20 Fanngrii 9, Car. 1. where the Defen- 
| dant Exre would have hadthe Adminiſtra- 
tor of Frere to ſign and inroll a Decree 
| pronounced in Frere's Life- time; and up- 
on a reference to the ſix Clerks, they 


certified they could not by the courſe of 


the Court. 


13 April, 


A Decree not 
to be inroll'd 


after the 
Plairrif's 


Death, 
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Devering and 13 April. 20 Car. 2. An inrollment ofa | 
Cooperacauſe Pecree in 10 Car. 1. being loſt, the Cauſe ] ſt. 
\ heard after bw to 1 dered to be reh 
30 Years,the After ſo long time ordered to be reheard. f pe 
Iarollment 155 S to 
E 105 22 Febr. 20 Car. 2. A Decree made and I Bi 
Sahne Plan. ordered; That if the Defendant died be- I or 
tiff, and Alen ; s ©» hiv. 
| Defendant, A fore Eaſter, yet that the Plaintiff may af. ] ec 
Decree or- terwards inroll it. | | | 
dered ro be =—_ 7 
2 2 Dec. 21 Car. 2. The Plaintiff an Ad. Þ 
before Eaſter, Miniſtrator ; and after a Decree pronoun. 
Pew Plaintiff, ced, died before Entry of the Order, and 
Cadmore De rhe Entry is ſuſpended by the Admini- 


lendant. ſtratot 4e bonis non, &c. 


Cullum Plain- 19 Maii, 22 Car. 2. Money, after a De- 
tiff, Dove De- cree inroll'd, certified due to the Execu- J! 
ſendant. tor of the Plaintiff; and upon Exceptions I an 
to the Report, they being no Parties in I h 
Court, diſallowed ; But theſe Precedents # ( 
did not ſatisfy, and thereupon the Bill is 
_ diſmiſs'd, unleſs Cauſe. 


Rich contra Sydenham 23 Maii, 1671, Lord 


| Keeper Bridgman. 
An unconſci- IH E Plaintiff lent Sydewbam and 
ny ha Stidulph 200 l. and they gave him 
rity for a 


ſmall Sum, à Judgment of 1000 J. to pay 800 l 
ſhould not be within three Months after either of theit 
helped in E. Fathers died, or they were married: Si. 


To Sg dulph's Father died, and Sydenham marries 


tach upon. 
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a Coheir of Porter, who had a good E- 
tate, but it was in Truſtees Names in 


int of Law, and the Plaintiff's Bill was 


| to ſubject that Eſtate to his Judgment: 
But it was held no equitable Conſiderati- 


on, and therefore his Bill was diſmil- 
ſed. 


Williams contra Smith, Hill. 1671, Lord 
| Keeper, 


JILL to be rclieved againſt ſeveral 


| Securities got from young Mr. Wil. 


| liams preſently after he came of Age: 
where in were cited, | — 

In Lord Coventry's Time prounded on 

2 Precedent in Lord Elſemere's Time, where 


en Accompt was directed to make appear 
what was paid upon Security ſo got. 
s # Goaſcall and Walker the ſame; alſo Mal- 


ter and Somers the ſame. 

But here Smith had a Recognizance 
and a Mortgage, and a Bond for differ- 
d Fent Sums ; and there appearing no ſur- 


made, and nothing appcaring bur that he 


nd Nas a ſenſible Man, the Money on the 
Mortgage is decreed with Intereſt; but 


in 
1 
jeit 
ti 
ied 

p 


dn payment thereof, Smith to aſſign, and 
dot to enable himſelf to recover the Mo- 
Ky on the Bond or Recognizance by the 
Mortgage. 8 85 


9 Car. 


Miller and 
Carter's Caſe. 
Relief againſt 
Securities got 
from younger 
Heirs. 


prize on Williams when the Mortgage was 


—— —t—að — — 
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MorganPlain- ꝙ Car. I. per Lord Coventry; an Award ex N li 
riff, Pindar amined, tho' executed by ſeveral Re- Nac 
Defendant. leaſes. T 
in 
Cooper contra in 1671 or 1672, 11 
I An award ſet A Butcher of Croydon Defendant, andſ 5; 
#1 aſide. the Plaintiff call'd him a Bankiupt,] 
1 and a Reference was made to Arbitratots 
4 who awarded 4951. damages upon rift 
il Plaintiff's Bill: It was ordered, Tha 
i notwithſtanding the Award, a Trilffe 
bi ſhould be had what the Detendant wat}, 
1 damnified, and he had a Verdict but fot 
; 10 J. and the Plaintiff was relieved again I. 
= the Award. ns, 10 
1 oo „ 
9 Chambers contra Greenhill, 9 Julii 167% P. 
| | Lord Keeper Bridgman. 
= Demurrer was to a Bill of RevicnÞ 
| exhibited on new Matter; iu 
il that it ought not to be admitted whe 
Uh the Matter was of the knowledge of tief Ae 
8 Defendant at the time of the Anliver andWhit 
| Hearing, tho' there was then no proof i no 
1 it: But afterward the Proof came to lig ſer 
| Con & Cat. And herein was cited, where the DeterWeor 
iq daiant ſets forth Deeds that made a Tit the 
4 per Anſwer, but were loſt afterwards, aud the 
| a Decree againſt them: But en He 
W 1800 T 


I 
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„light afterwards, the Bill of Review was 

admitted; But the Lord Keeper ſaid, 
This Caſe was not like the other, and ſo 
in effect diſmiſſed the Bill, but then gave 
Iime to produce Precedents. = 


nd Strickland contra Lock, x2 Fulii, 1672, 


pt, Maſter of the Rolls. 
1 | HE Caſe is, A Leaſe was made in p;., of a for. 
ul 


1640. co Truſtees in Truſt to raiſe mer Decree 
alf feveral Sums, and the Overplus to go to over-ruled. 
aa the Heir of che Leſſor: the Plaintiff's Bro- 
forF'ther, Son and Heir and Nephew of the 
ü Leſſor, exhibired a Bill per Guardian in 
1663, to have an Accompt of the Pro- 
fits againſt the Leſſees, and dies; and the 
74K Plaintift per Guardian revives the Suit; 
and the Accompt is ſettled, and the Plain- 
tiff, at 19 Years old, and his Guardian 
takes 93 7. ſurplus of the Profits from 
the Leſſees, purſuant to the Decree. 
„ The Plaintiff coming of Age, takes 
Adminiſtration of his Brother, and ex- 
ibits a Bil! Original, without taking 
notice of the former Suit: And the De- 
ſendant, ſurviving Truſtee, pleaded the 
former Decree and payment in Bar; and 
the Queſtion was at arguing, Whether 
the Piatutiff having had an Accompt as 
Heit thall have it again as Adminiſtrator? 
ind the Plea over ruled. 


4 
* 


ew, 
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Porter contra Hubbart Ill. 1672, Lord | 


Chancellor, Vaughan, and Rainsford. 


A N A Cauſe reheard after almoſt 4 Year 
ter Condition proſecution, after hearing, and it] 


| than the * beingtouching redemption of a Mortgage, 
| Mortgagee, how Intereſt ſhould be abated and an 


Accompt ſtated ; the Cale was, 


Thar the Plaintiff's Father mortgaged] 
the Manor of Alfarthing, 1636, for 5000 
to Dawes, who entred in 1641, no Inte 
reſt being then paid; and he enjoy'd it 


till 1649, and then the Executor of the 
| Mortgagpee, aſſigned it to the Defendant's 
Father for 7000 J. part of a Debt owing 
by Dawes, that was a Farmer of th: 
Cuſtoms. „ 
The Defendant's Father enjoyed til 
1663, and charged the Lands with 3. 
bove 5000 J. And in 1667, the Plaintit 
brought a Bill ro redeem, which ws 
heard in 1669 by Juſtice Rainsford, and 
a Redemprion decreed, and Intereſt from 
1642 to 48, to be moderated ro 4 /. f! 
Cent. and profits to be accompted for. 
The Defendant appealed to the Lord 
Keeper Briagman, who aſſiſted wi 


Moreton, Tyrrel. and Wylde, ordered In 


my => £5 


rereſt to be ſet againſt the certain Profit 


from 1641 to 49, the Defendant's f. 


ther's Purchaſe, but caſual Profirs to 


accompted for. An 
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And what the Intereſt of the 5000 /. 
4 came ito before +641. to be taken as 
| Piincipai in 1649, at Ihe Aſſignment ; and 
Intereſt to be computed from that time 
| for the 5000 l. and Intereſt then due. 
| The Plaintiff, after 4 Years proceed- 
| ings upon this Order, appealed to my 
| Lord Shaftsbury, ut ſupra. 
| Who upon the hearing declared, That 
ei no Aſſignee of a Mortgage ſhould be in a 
better condition than the Mortgagee ; 
and ruled Intereſt to be paid but for the 
firſt 5000 J. from the beginning, tho 
tel Frecedents were cited, Viz. 


ad and Sayer, Mich. 13 Car. 2. by Ma- 
E ſtet of the Rolls. Hamond and Coningſ- 

| ty, Mich. 18 Car. 2. Lord Chancellor 
and Mr. of the Rolls. Smith and Pem- 
| berton, EaSf. 17 Car. 2. Lord Chancel- 
ðdor, as exprels in the Calc, 


intit 
was 

zu But it is otherwiſe, if the Mortgagor 
fron lame into the Aſſignment. 


| And as to the abatement of Intereſt, it Intereſt aba- 
as alledged, That an Ordinance about red. 
653, gave power to abate !ntereſt for the 
toubleſome Times berween 42 and 48, 

5 tne Circumſtances required: And Pre- 
Kedents were cited, viz. 

Nanſell and Jenkins, 22 Julii 21 Cor. Ma- 
to b tier of the Rolls. 
1 Upon 


go 
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Upon a Mortgage in 1534, and then a 
Redemption decreed, and Intereſt miti- 
gated to 4 / per Cent. from 42 to 48; 


but there both Parties were in the King's 


Service, and the Lands ſequeſtted for the 


Mortgagee's Delinquency, fo that no pro. 


fit was made of the Land. 
Lord Cobham and Lord Roſs, 15 Juli 


and 1 Fulii, 15 Car. 2. 


The Lord Chancellor Clarendon and 


Maſter of the Kolls; to redeem a 


Mortgage made in December 1642, where 
it was ſo mitigated, that there the Mort- 
gagee promiſed to enter, and agreed ſo to 
do, butdid not, whereby the Lands were 
ſequeſtred. ES 
Lord Cornwallis and Miller 1668, made 
upon the Precedent of Manſell and Ferkin;, 
and without oppoſition, being upon an 


Extent and for a Tailor's Bill. 


And the Caſe of the Earl of Derby, bc. 


where Intereſt was quite taken away. 


But theſe were upon the Reaſon, that 
the Rents of the Lands were loft, or but 
little could be made: Bur in this Cale 
of Porter's, the Lands yielded as much all 
that Time as at any other,and the Mort- 
gagee in Poſſeſſion in 1641; fo that there 
was no loſs by the Land more than 
Taxes. 3 | 


Bu 
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But Mr. Porter's Father was in the latereſt mo- 


King's Army, being a Bed-Chamber- Man, derated, 
and was a Sufferer in his Perſon; and there- 


fore Intereſt was moderated to 6 J. per Cent. 

from 1642, not only to 48, but from 

thence to 51, and ſo until this Time. 
But quere, By what Power could it be g,,.. 


moderated from 1648 to 1651, contrary 


to the Law, and never one Precedent in 


it? VNide ante. 


But Mr. Keck argued, That it ought 


to be but at 6/. from 1636; for that by 
the Act made 1660 or 1661, to ſettle it 

at 6 J. it looked back to all Contracts 
before that Time; and that it was the 
conſtant Practice in the Exchequer, and 


that he was over-ruled in it by the Lord 
Chief Baron Hale, who drew that Act, 
and ſaid, that it was the intention of it. 

And the Lord Chief Juſtice Vaughan 
argued for the total taking away the In- 
tereſt between 1642 and 48; for that 
moſt Men then buried their Money, and 
ſo made no Intereſt of it. = 
But then a Man might have taken it 
up as occaſion ſerved, when as lent upon 
a Mortgage, he could not have it when 
he would. And theſe Rules being given, 
an Accompt was directed both of calual 
and accidental Profits from 1641. 
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Young contra Cooke, 9 Apr. 1573. Lord 
Chancellor 4ſhley and Juſtice Atkins. 


1 Pon a demurrer to a Bill, to be re- 

8 lieved againſt an Award-Bond 

for exceſſive damages given; and order: 
ed, That the Defendant ſhould anſwer, 

3 but the benefit of the Demurter ſaved 

Pot. 83. to the Hearing: Upon which the Caſes of 
Morgan contra Pindar, and Cooper contra 
the Butcher of Croydon, were cited, 


Smith contra Hanbury, 16 Oct ob. 1673, 


juſtice Elis. 
Dower on an HE. Plaintiff bought the Equity of 
| 33 1 I Redemption of a Mortgage in 


Fee, and upon an Accompt directed of 
Profits taken under the Mortgage, by an 
Order on Hearing, 26 Nevemb. 1670, it 
was alſo ordered, 

That the Maſter examine, whether the 
Wife of the Mortgagee did recover Dower 
our of che Premitles, and what Satisfacti- 
on was made for that Dower, and certi- 
fy bow he finds the lame. 

The Maſter ſtated the Matter ſpecial- 
ly, That the Wife recovered Dower, and 
it was paid, the Sheriff having (er it 
Out. 


And 


n Chancery 
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And then the Queſtion Was, Whether 


this ſhould go to diſcharge the Mortgage? 
And ſhe having recovered by Law, and re- 
ceived it withour Oppoſition of the Mort- 


gagor or his Heirs, it was ruled, That it 


ſhould not go towards diſcharge of the 
Mortgage, tho the Heir of rhe Mortga- 
gee did not prevent her Dower. 


And it was laid, That the Heir of the 


Mortgagor might recover it of the Dow- 
ereſs: But quere,w hether che Statute bars 


it or not: 


But vote, in this Caſe, ſhe was a Par- 
ty to the Bill, but not brought to hear- 


ing. 


Sherman contra Cox, Lord Keeper Finch, 
24 Octob. 1674. 26 Car. 2. 


Obins mortgaged his Eſtate, 

Aug. F. to Smith for 99 Years, 
Nov. 5. to Partridge for 40 Ycars, 
1654, and 55 to Sherman the Plaintiff's 

Husband for 1500 /. and afterwards to 


one Browning ; Browning buys in the two, 


firſt Mortgages. 
1664, Sherman the Plaintiff, n 
ſtrator durante Minoritate, exhibits a Bill 


againſt Robins and Browning, and (ets forth 
a Title to diſcover Defendants Title and 
redeem, and the Defendants anſwer; but 
G 2 0 


Rguity of 
demption 


*» 1 
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Parties. 
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no further Proceedings were by the Plain- 
tiff, Browning has notice of the Plaintiff's 
IDC | = 3 
1666, Browning exhibits a Bill againſt 
Robins alone, ro redeem or be precluded. 
1667, He obtained a Decree, and the 
Accompt ſtated of what was due by a 
Report: And afterwards Robins got a Re- 
ference, and the time ſet to pay the Mo- 


ney or be barred. 


All this time Robins was in poſſeſſion. 

1667, after Precluſion of the Defen- 
dants, Cox bought Bromning's Intereſt. 
1669, the Plaintiff brings a Bill to re- 


deem. 


The Deſendant pleads his purchaſe, 
and the Equity of Redemption barred. 
Quere, Whether Browning ſhould have 


made the now Plaintiff Party to the Bill 


to preclude, and whether the Plaintiff 
ought to be let in to redeem ? 


Lord Keeper declared, 
The Caſe was to be judged by com- 


paring them on both ſides, and ſo to choſe 
the leaſt inconvenience. 


1. He ſaid it was extream miſchievous 
to the Mortgagee to make all Parties that 
had Intereſt, Parties; for ſo every Mort- 
gagee, in caſe of oſten Mortgages, was 


continually a Bailiff, and his wotk never 
at an end. 


I 2. But 
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2. But ſaid, That he would be help'd 
at laſt in having his Principal, Intereſt and 


Colt: For he may come in as to the 1,2, 3, 


4, Cc. Mortgages. But in the other 
Caſe, if the Plaintiff ſhould not be relie- 


ved, it would be an irreparable Loſs and 
Ruin; and therefore thought Trouble and 
Pains leſs prejudicial than Ruin and total 


Los. | 
So over-ruled the Plea. 


But declared, That the Accompt ſta- 


ted, and Report per Decree ſhould bind, 
unleſs the Plaintiff ſnould prove a great 
Colluſion; and declared, He would con- 


ſider of a Way to make Men take care 


to redeem Mortgages, either by making 
* | 

1. That Intereſt upon Intereſt ſhould 
be allowed, &c. Or, 

2. By taking away the Rule that Mortga- 


gees ſhould anſwer for what they ſhould or 
might receive without their wilful default: Parties Oath 


And he ordered, That the Mortgagees “ bind. 


Accompt upon Oath ſhould bind, unleſs 
diſproved by two Witneſſes. 


In arguing this Caſe, were cited divers 


Caſes about 1672. 
Roſcarricł and Barton, where Barton had 
a Decree for Precluſion of an Equity of 
Redemption of a Mortgage of a dry 
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Reverſion made in 15.48, after a Woman's 
Death, who lived till 1 668,and Reſcarrick's 
Bill was to redeem as illde in Jail. | 

And upon the Plea, the Queſtion was, 
Whether the Plaintiff as iſſue in Tail 
ſhould have been Party to the Decree, 
that precluded the Equity? And reſolved 
he need not, for that Barton could not 
have forced him to rede cem, for the Mort- 
gagor might have iſſue; and fo the Plain- 


tiff had no Title till che N 


died. 


At the Rolls. 
Lord Hollis. where it was declated the 
3. C Mortzagee that had b. ught in the 


firſt Mortgage to bar Equity, was not 


Kate for 


Life in a De- -/ 


vile. 


obliged to .make the ſecond. Mortgagec 
Party to that Bill and Decrec. 


Eduards contra Allen, 19 Jun. 1675. Lord 
Finch. 


Deviſe to ſuch of the Children of 
A, viz. B. C, and O, as ſhall be 
living at the Death of E, 

Is but an Eitate for Life to the Chil- 
dren. 
And adjudged, That in har Caſe, the 
Word Chilaren extended co Grand-chil- 


dren, 


. . 
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4 Car. 1. was cited, where a Deviſe to T and 
four Sons was adjudged, That the three e. 
younger had but an Eſtate for Life, and 
the elder being Heir, the Inheritance be- 
longs to him. 


Ellard Plaintiff and Warren Defendant, 
e Term. Mich. 1681. 


Decree againſt the Defendant for Sequeſtrari. 
500 l. was proſecuted to a Seque- 9% 
{tration; and the Sequeſtrators in poſſeſ- 
ſion of Lands of the Defendant, which the 
Defendant held for a Term; and upon 
Motion, ordered, That the Commiſſion- 
ers of Scqueitration do ſell the Term 
towards ſatisfaction of the Decrce. 


Hlarvey contra Harvey. 


a Sequeſtration upon it, and the 52. 


Sequeſtrators! in poſſeſſion of a great Houſe 
in St. James's Square, which was the De- 
fendant's for Life; And upon Motion, or- 
dered, That the Maſter allow a Tenant 
for the Houſe, and the Scqueſtrators to 
make a Leaſe, and the Tenant to en- 


Joy. 


— 
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Eſtate for 


Life in a De- -/ 


vile. 


Neports in Chancery. 


Reverſion made in 15.48, after a Woman's 
Death, who lived till 668, and Reſcarrick's 
Bill was to redeem as iſſue in Tail. 

And upon the Plea, the Queſtion was, 
Whether the Plaintiff as iſſue in Tail 
ſhould have been Party to the Decree, 
that precluded the Equity? And reſolved 
he need not, for that Barton could not 
have forced him to rede cem, for the Mort- 
gagor might have iſſue; and ſo the Plain- 
tiff had no Title till the OY 
died. 


At the Rolls. 

Lord Hollu. Where it was 3 the 
3, C Mortzagee that had E-ught in the 
firſt Mortgage to bat Equity, was not 
obliged to make the ſecond Mortgagec 
Party to that Bill and Decree. 


et contra Allen, 19 Jun. 1675. Lord 
Finch. 


Dry to ſuch of the Children of 
viz, B, C, and O, as ſhall be 

linings at the Death of E, 

Is but an Eltate for Life to che Chil- 

deen. 

And adjudged, That in Shins Caſe, the 

Word Children extended to Grand- chil- 


dren, 


| 40. i 


| 
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4 Car. 1. was cited, where a Deviſe to Th and 
four Sons was adjudged, That the three De. 
younger had but an Eſtate for Life, and 
the elder being Heir, the Inheritance be- 
longs to him. 


Ellard Plaintiff and Warren Defendant, 
Skis Term. Mich. 1681. 


A Decree againſt the Defendant for Sequeſtrari- 
500 l. was proſecuted to a Seque- 9 
{tration; and the Sequeſtrators in poſſeſ- 
ſion of Lands of the Defendant, which the 
Defendant held for a Term; and upon 
Motion, ordered, That the Commiſſion- 
ers of Scqueitration do fell the Term 
towards ſatisfaction of the Decrce. 


Harvey contra Harvey). 


Decree agaiuſt the Defendant, and 2 Chan. Caſes 
a Scqueſtration upon it, and the 32. 
Sequeſtrators in poſſeſſion of a great Houle 
in St. Fazzes's Square, which was the De- 
fendant's for Life; And upon Motion, or- 
detred, That the Maſter allow a Tenant 
for the Houſe, and the Scqueltrators to 
make a Leaſe, and the Tenant to en- 
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Counteſs of Suffolk againſt Harding & ux 
5 Jun. 1635. ET 


Value f Pon a Bill of Revicw, the Defen- 


Lands cha- 
ow ppg dant had a Decree for 1800 J. 


Rent, no and 200 J. per Ann. out of a Manor, 


Cauſe for a which the now Plaintiff pretends not to 
nnd Re- be worth 50 J. per Ann. and to charge the 
oa Counteſs with the Rent and Arrcar, who 
was no Party to the Grant of the Rent- 
charge, and therefore brought a Bill of 

Review. 
Anſw, That the value was no new 


Matter, and that it was not excepted to 


in the former Suir, and therefore now re- 
Executor medileſs; as in thc Caſe of an Executor, 

Ne 1755 who if he do not plead at firſt, that he hath 
ſets alter the not Aſſets, ſhall not afterwards when the 


Debt de- Debt is decreed againſt him, be admitted 


creed. to plead not Aſſets. Ordered, That if 


the Counteſs give not Security to per- 
form the Order of the Court, the Bill 
be diſmiſſed. e 


Greenhil ogaiſi Church, xx Feb. 1633. 


Relief on an | HE Bill was to be relieved againſt 
1 an Award ſubmitted to by the 

Parties, and Bonds given to perform it. 
Court declared, I hey would neither con- 
firm nor overthrow ſuch Awards, unleſs 


Awad. A, te 
82. 
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Circumvention or Corruption were pro- 
ved. But otherwiſe, if the Award was 
made by order of Court. 


Neichols againſt Chamberlain, 21 May, 1646. 
= before Commiſſioners. 


"N Hamberlain was indebted to Aistem ao ts 
| 1000 J. and Aiskew makes his Will, om an Exe- 
| and deviſeth divers Legacies, and makes cutor toa Le- 
| Chamberlain his Executor and dies. The * * 
| Plaintiff, a Legatee of Avkew, demands 3 
bis Legacy, he) Chamberlain denies to e 
pay it, and faith he hath no Aſſets, pre- 

tending the Debt he owed to be releaſed 
by his being Executor, and ſo not liable 

to pay Legacies: And it was ordeted, 
That it was Aſſets. And upon an Ap- 

peal to the Houſe of Lords, it was refer- 

ted to Baron Trevor, Judge Pheaſant, and 

| Rolle, who certified it to be a Charge in 
Equity. 


| Earl of S»folk contra Sir Richard Greeavill 
G ux 16 Jun. 17 Car. 1. Lord Keep- 
er, Juſtice Hutton, and Whitlock, 


| | 1 H E Defendant, the Lady Green- 

vill, whilſt ſhe had a Decree againſt 

the Plaintiff for 600 J. per Annum; againſt 
ich Decree the Plaintiff prayed to be 
diſcharged, in reſpect of a Deed of Aſ- 
| 5 . ſign- 
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ſignment of the benefit of that Decree 

made by the Lady before her Marriage, 

unto one Cui ford, upon a verbal Agreement 

between the Defendants before their Mar. 

riage, that jhe ſnould have the power and 

ſole diſpoſe thereof, which Cutford and 

the Lady had releaſed to the Plaintiff; 

and the P aintiff not having the Deed to 
produce, and alledging the Defendant dit 

Richard had gotten it and concealed it; 

and the Defendant denying it; ordered, 

Defendants That the Defcndants and Catford be eye. 
ns on mined upon interrogatories for difcovcry 
nterrogato- 3 | 
SL of the Deed or a Copy thereof; and ac 
cordingly were examin'd, and the Matter f 

not being at all clear'd thereby, no F 

what was the Contents of the Deed mor . 

than at the former hearing; the Cour 

maturely conſidered the Points in queſtion 

and conferring now together, were unail 

mouſly of Opinion, That there was neithe 

ſufficient Matter nor Proof at laſt Hearing 

or now, to bar the Detendant Sir Rh 65 

| of the ſaid Decree,or relieve the Plaintily”* 
1 and that the Arrears of the 600 l. per AV 


Thingsin decreed to the Lady, being in its ov, 
Action. Nature a Thing in Action, and ſo tob 


1 come by meerly by the Proceſs of ti 

1 Court, cannot in Law be aſſigned ov, 

"mn ſo that the Aſſignment ro Cutford (it pi 
3 ved) was void in Law, and being | 


— 
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Rule of Law in a Court of Equity, no An Aſſign- 
"| Conſideration appearing to ſupport the ment De- 


| | | 1 . © Cree withou 
I} fame, which ſhould make it better in E- (aura 
. quity than at Law. The ſaid Sir Richard's is void. 
4 


verbal Agreement, in coniideration of the 

laid Marriage, being in ſubveriion of the 
'S grounds of Law and right of Marriage; 
and that unleſs the Agreement had been 
""S tranſacted by a legal Aſſurance, and good 
Jin Law, it was not fit for a Court of Equi- 
ty to give any ſuch Power to a Feme Co- 
J as the Lady pretended to. And where- 
as Things in Action, tho' not allignable, 
Vere ſometimes turned over by Letter of 
Attorney, all the Court declared, That Letter of Ar 
{if ic had been ſo, yet preſently by the R Kh Me 
Marriage the Letter of Attorney had de- u, mite; by 
termined; and that all Covenants, Pro- the Marriate. 
miſes and Agreements made by Sir Richard & promile to 
to his Lady before Marriage, touching 0 = Log 
ther difpoſal of her Eſtate, were extin- cxtinguigd 
guiſned by the Marriage: And that if by bis mar- 
ford had an effectual Letter of Attor- f ber. 1 
Incy, and the ſame had Continuance, he as ba Fo 
could not in his own Name releaſe to the 26 60. 
Plaintiff: And therefore that being void, Releate of an 
e remained a Party intereſted, and ought AR ii 5 
not by his own Oath, being but a ſingle 
Witnels (none but he {wearing to the 
Contents of the {aid Deed) to be admit- 
ted a Witneſs for that purpoſe, there be- 
Ing alſo other Exceptions againſt him, in 
3 3 
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reſpe& of former and continued Differ- 


8 


ences between Sir Richard and him: And 


Cantents of the Court held it very dangerous to ad- 
Deeds not to mit the Contents and Sufficiencies of 
be proved by Deeds to be proved by Teſtimony of Wit. 

neſſes, the Conſtruction of Deeds being the | 


Office of the Court; and the Fact touch- . 


ing Execution pertained only to the proof 


of Witneſſes; and ſo the Bill was diſmils'd, 


and Sir Richard at Liberty to proſecute the 


Decree againſt the Earl. 


Mey contra Jenney and Baker, 19 Of, | 


1647. 


All Execu- "T" HE Plaintiff and Offley, Fenney the 


tors muſt ſue, | 
and be ſued. Years old, are Executors of Sir Fohn ,. 
fley, and the Plaintiff exhibits his Bill to Þ 
be relieved for a Debt; and a Demurrer 


Defendant's Son, an Infant of 


thereto, becauſe the Infant Executor wasno 1 7 


not charge in the Bill by his Guardian, 
and the Father not being thought fit to be 


Six-Clerk a Guardian, the antienteſt Six-Clerk is or- 


Guardian to dered to be Guardian. 
an Infant. 


All Execurors muſt ſue and be ſued. 


Smith Þ - 


Party: And the Bill being amended, ano- Nh: 
ther Demurrer was, Thar the Infant did : 


1 . 
4 
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Smith contra Atterby, 24 Car. 1. 1649. 


„Life, and after to his eldeſt 


ſhould be with Child, 80 J. ſhould be 
paid by the eldeſt Son and Heir at Law 
to the Child after the Mother's Death. 
Ihe Wife had a Child; and after, the 


Mother and eldeſt Son convey away the 


Land to a Purchaſer; and upon notice 
proved of the Will, a Decree was made 
for the Daughter for her Money devi- 
ſed, and declared, It was a Truſt devi- 


ſed to go with the Lands; and yet this Deviſe void 
Will was void in Law as to the Lega- u Law, and 


a et g 1 
ey, ſeeing he who was to have rhe eg 8 


benefit of the breach of the Condition, 
was the Party (as the Heir) which ſhould 
pay the Legacy. „„ 

The Ground of the Statute of Wills, 


good of Children and Poſterity: In this 
Lale there were no Children, but the 
Kareſt of Poſterity. 7710 


| MVSEVM | 
BRITANNICVM 


„ 


4 


Robin- 


Deviſeth Lands to his Wife for 


Son, with Condition, That if his Wife 


Which is 32 H. 8. cap. 1. is for the 
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A Deed de- 
creed not to 
be given in 
Evidence to 
bar a Title 
of Dower, 


decreed, That that Deed ſhall not be gi. 
ven in Evidence. 


1 HE Plaintiff mortgaged Lands 5 


Reports in Chancery. 


Rohinſon contra Flacher , 1653. Lords 
| x” Commiſſioners. 5 
TE Plaintiff, formerly the Wiſe It 


1 of one Fletcher, who had before It 
his Marriage been queſtioned for Trea. e 


ſon, and thereupon made a Deed to his It 


younger Son of his Lands, and then mar- E 
ries the Plaintifl : And being acquirred, Þ D 
afterwards dies, and the Plaintift brings Þ of 
a Writ of Dower againſt the Heir, Þ th 
whereupon the ſaid Conveyance is given Þ to 
in Evidence to bar her: And thereupon Þ it 
ſhe brings a Bill in chis Court, and it is 


Earl of Carliſle contra Goble & ux and 
others, Executors of Andrews, Hill. 059. Ut 
Lords Commillioners Miadrington, I- 
ril, and Fountain. 3 


Andre ms in Fee for 1000 /. and co 
venanted and gave Bond to pay the Mo- | 
ney, and forfeited the fame. Ararens dic, 
leaving Golle's Wife his Heir at LA 
Goble and his Wife exhibited a Bill again 
the Plaintiff to have the Money paid, %F 
that the Plaintiff be forecloſed of the kei 


demption. It was decreed on that — | 
| 
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That if che Plaintiff, che Earl, did not 
pay them the Money by a Day, that then 
be ſhould he forecloſed, and the Land be 
held abſolute againſt him. Afterwards 
| the now Plaintiff diſcovering that Andrems | 
| the Mortgagec had made a Will and an Ex- 1 
ecutor which was lately proved, and had 4 
thereby given the Mortgage-money to his 
Executor, exhibired this Bill againſt the 
| Defendants (the Time given for payment 
of the Money being pati) ſetting forth 
| the Matter ut ſupra; and that the Execu— 
tor was no Party to the Decree, nor was 
nit then known that there was either Will 
or Executor, and fo to be relieved againſt 
„chat Decree, and to be directed to which 1 
to pay the Money and have the Bond up, 1 
Vas this Bill; which was an original Bill, Original Bill 
and not a Bill of Review. To the Bill b. be celies d 
8 againſt a De- 
the Defendants pleaded the Decree ; and re. 
on hearing the Piza 'twas argued, That 
it is a Cale of extraordinary Conſequence, 
ind if the Executor have the Right by 
to Bond, Covenant and Will, the Court 
co · cannot take it from him; and if the Heir 
Mo- had the Land, the Plaintiff was liable to 
ies the Executor for the Moncy upon the 
a Bond and Covenant, and ſo to a double 5 
of illofReview | 
ain payment, which was hard: And the gz; not lie 1 
Court was of Opinion, That in this Cale againſt other | 
RO Bill of Review would lie; for that the Ferties than 


Ml Jo | | | . in the origi” , 
Bug Executor was no Party to the firlt Bill: na Bul.“ 
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And was alſo of Opinion, That in this 
Caſe the Plaintiff could not have his Land 
again, for that it was forfeited ſince the 
Decree ; and if the Executor had the 
right to the Mortgage- money, he might 
by Bill obtein a Decree againſt the Heir 
for the Land; or if it were ſold for the 
Price of it, yet the Court would not 
put the Executor to take that Courle, for | 
that he had a remedy at Law for the Bond | 
9 and Covenant, which the Court could 
Decree not hinder him of. Ordered, That the 
withour pre- Heir ſhould anſwer without prejudice to 
judice, his Plea : Afterwards at another Day the 
| Plaintiff moved to be admitted to a Bill 
of Review. Ordered, That the Heir 
bring the Deed of Mortgage into Court, 
and that rhe Bond be alſo brought in, 
and that the Heir ſhould (ell the Land 
and bring in the Money there, to remain 
laterpleadet. Whilſt the Executor and Heir interpleaded F 
for the (ame. 


Ni. | 
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Hatred contra Devaux and Colladen. 16 59. 
Commiſionets WVidarington, Tyrrel, and 
Fountaine. 


HE Plaintiff being left to his Acti- 
on of the Caſe at Law, moved, 
That inalmuch as the Bill here was ex- 
hibited within the Time limited by the 


Stat. of Limitations, and that pending 


the ſame, the ] ime was elapſed; the De- 


fendant might be ordered not to plead the 
Stat. at Law. 


Maynard for the Defendant. The Bill 


is only to examine Witneſſes to preſerve 


their Teſtimony, and not to be relieved ; 


and this Court cannot controul an Act 


of Parliament, and the Plaintiff oughr 
to have lodged his Original in Time, as 
he might. 

Fountaine, If he had done ſo, the De- A Defendant 
fendant would have brought it on by Pxo- eee = 
viſo before it was ready; and it was the ate ef 
Practiſe of this Court in like Cates to Limitations. 
enjoin the Defendant from pleading the 
Stat. and cited a Caſe between Chambers 
and Abdy, which he ſaid was foon afcer 
the Statute was made. 


MViddrington. It was a doubt in Doctor 


Vide, The Ar- 
gument of the 
and Student, whether the Chancery could 7a i/di85or 


| relieve againſt a a Statute Law. ef the Court of 


Chancery, as 


| the end of the 
H Hos 2 firſt 4 ol. 


5 
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Hoskins for the Plaintiff. It was the 


Lord Coventry's Rule in like Caſes, That 


if the Defendants would not conſent to 


wave that Plea at Law, he would retain | 
the Cauſe in this Court, and decree it | 
here. Ordered, That the Court be at- 
_ tended with Precedents. And upon ſight 
of Precedents, ordered a Caſe to 5 


e made, 
and the Court would adviſe with the 


Juoges thereupon, 


CASES 
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ee — — —ä— m — 22 


CHANCERY, 
5 Decreed by 
William Camper Lord Keeper; 


AND NOW A Bill in E- 

quity to be 

Lord Chancellor of Great Britain. , 

| againſt an 
ES _ : | Accident or 
- 1 „ Praud in the 

Crosby contra Jonathan Middleton, Colliſon Writer of a 
2 44 Bond, Who 

| leſt out one 


| of the in- 
Bond for 5 J. was ſealed and tended Obii- 
delivered by the Defendant Jo- gors Names, 
nathan and his Brother Tho- Who yer af 
8 e e terwards had 
mas, for whom he was to be propoſed bet- 


bound; but Colliſon who drew the Bond, ter Security. 

left out Jonathan s Name: Thomas and the other O- 
the Plaintiff had ſeveral dealings together b wha 5 
for many Years afterwards, till 7 homas run away, 


H 2 broke 
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broke and went to Famaica in a Ship, 
whereof the Plaintift was Part-owner, 
and after that ſold his part to one Ray- 
coks in May 1700. Mr. V. being come 
to the Defendant Jonathan, and having 
folded down the Bond, ſhewed him the 


Condition, with his Hand and Seal, and 


demanded the Money or freſh Security; 
which he agreed to, and propos'd Mr. 


Rayceks, who demanding a ſight of the 
Bond, found the miſtake, and diſſwaded 


the Defendant from entring into new 
Bonds; Mr. Bird the Lawyer adviſing 
him that the Bond was void againſt him; 


whereupon the Plaintiff exhibits his Bill 
to be relieved againſt the fraud in Colliſon, 


and to have a performance of the Deten- 


Agreed the 
remedy was 
proper in E- 


_ quity, 


Obj. e contra. 


and that the 
Plaintiſf'sg l- 
lega ion was 
not proved, 


dant and Jonat hans laſt Agreement. And 
Mr. Vernon for the Plaintiff inſiſted, They 
were proper in a Court of Equity to be 
help'd againſt an Accident or Fraud : To 
which the Lord Keeper agreed. Mr. Dob— 
bins for the Defendant, That the Party 


was never bound, had committed no 


Fraud ; but on the contrary was circum- 


vented into the laſt Agreement: For had 


he known that his Name was not in the 
Bond, he never would have treated: Ur- 
ged che Preſumption, Thar it was paid 
and the ſtalenels of the Demand. If a 
Man make a voluntary Deed or Gift in 
writing which is not effectual, this pry 
WI 
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will not aſſiſt, and they have not proved the 
Allegation, that they had refuſed to lend 
Thomas the Money, unleſs the Defendant 
would become bound for it, nor any 
Treaty thereon, nor Money lent, nor 
Contract proved, nor Bond nor Evidence, 


nor any Demand nor Intereſt paid in 49 


Years; and rhat would be a ſufficient 
Time to ground a Preſumption of Pay- 
ment, even at a 2ſt prius, if the Parties 


had been able, and we prove dealings of 
Thomas with the Plaintiff almoſt ever 


ſince. | 


Lord Keeper. The Defence will not Cr pro quer, 


prevail, for his Hand and Seal is ſuffici- 
ent Evidence, and the omiſſion of his 


Name in the Bond a ſufficient Accident 
Of ſuficient 
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for Equity to relicve againſt. I mult Fime to 


Decrce it againſt you upon the firſt A- ground apre- 
8 | It W ground apre 
greement, for 49 Years is not a ſufficient ſunprion of 
payment, and 
leave given 
to try pay- 
you may take an Iſſue and try Payment ment. 


Time to ground a Preſumption of Payment 
in Equity, as you would have it, but 


or Non- payment next Aſſizes. Iſſue ac- 
cordingly. 


H 3 Sir 
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Sir Charles Orby, & a' contra Lord 
: Mohun. 

Lord Chics I N this Cafe the Lord Keeper deſired 
Juſtice Tre f the Aſſiſtance of the two Juſtices; 
ver's Argu- And the Lord Chief Juſtice Trevor firſt 
e ee begun, and ſaid, The Queſtion in this 
fing upon a Caſe, docs ariſe upon the Settlement of 
Seit ement Charles Earl of Macclesfield, who by Leaſe 
4 car 10 and Releaſe of the 23d. and 24th Apr. 83. 
Fatora, ſettled all his Lands in Cheſhire on Sir 
Henry Hobart and R. Maſon, Eſq; and their 
A common Heirs, to the Intent that a Common 
wens fe Recovery ſhould be ſuffered to the uſe 
ol himlelf for Life; remainder to Charles 
Lord Brandon his firſt Son for Life; Re- 
mainder to Fitton his ſecond Son for Life; 
Remainder to their reſpective Iſſues Male; 
Remainder for 99 Ycars to the Truſtees, 
for raiſing 1 2000 J. to be diſpoſed of as 

Earl Charles ſhould by Writing or Will 

Brſetvaricn appoint : And there is a Power in the Set- 

make lea tlement, whereon the Queſtion ariſes, 
as they ud whereby it is reſerved to Earl Charles, 
come into Lord Charles and Fitton, leverally 28 they 
Pot flivn. {ſhall come into Poſſeſſion, to make Leaſes 
. for three Lives or 21 Mears, or any o- 
Of what ther number of Years, determinable on 


2=nds Ge. > : | ; 
Leis, Oe three Lives, in this manner; Firſt, of all 


1, Reierving 


the antient Or any of the Lands antiently and accu- 
Rents, © ſtomably demis'd, whereof Fines have 
been 
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been uſually taken, reſerving the antient 
uſual and accuſtomable Rents or more. 
3 Of 1 the other Lands, re- 
erving the moſt improved Rents that ,,,y , 
can be got, and that hs Tenants would . 
ſeal and execute Counterparts of their 
Leaſes. It happened, that there was no No Recover 
Recovery ſuffered, but there is/a Clauſe 5 was fufe 
in the Settlement providing, That till a 3 
Recovery had, the Truſtees againſt whom £7927/o for 
it was to be, ſhall ſtand ſeized of all tea nales, 
the ſaid Eſtates, in ſuch manner as the ed as the Re- 
__ might be, after ſuch Recove- coverers | 
| 149, . 8 might. 
Earl Charles afterwards deviſed by his De viſe by 
Will, That the Sum of 8000 J. mould : Bar of Mio 
paid to the Lady Gerrard, and 4000 l. to raile and pay 
his Son Fitton, immediately after his 1 
Death, and directed the ſame to be rai- 4% /. to 
ſed and paid purſuant to the ſaid Truſt Lord F. 
and ſoon after died; and ſo the Eſtate panes _ 
came to Lord Charles Brandon, who be- 8 os 
ing alſo intitled to the Remainder in Fee, mainder 
as being Heir to his Father (to whom Who deviſed 
and his Heirs ſuch Remainder was limited 15 apy 
by the Settlement) deviſed the ſaid Re- Nolan: Fe 
mainder to my Lord Mohun, and died 
afterwards without Iſſue; and ſo the E- 3 
ſtate came to Futon, Earl of Maclesficld, Lite, we 


for Life, who made two Leaſes thereof, ade tuo 
Leales to Sir 


2. Reſerving 


one Leaſe of the Eſtate not antiently and Chir Oil 
accuſtomably ler, reſerving thereon the and Mr. orb 
| | H 4 be ſt {. verally. 


the moſt im- 


to ſtand ſeiz- 
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:+ Leale, beſt improved Rents ; the other bearing 
date 21 December 1702. wherein taking 
notice of the Power in the whole; and as 
to both parts of the Power, and that pur- 
ſuant thereunto, and to execute che taid 

Power, he demiſed all the Lands in the 

The antient faid Settlement to Sir Charles Orty and 

Keats uot Mr. Ori), ſeverally and not jointly, re— 

. ſerving the ſeveral antient and accuſtom- 
able Rents, and does not ſpecify What 
thole Rents are. | 

am to give my Opinion herein, and 
to that end mult take notice, That there 

Two Points, Were two Points inſiſted upon by the 

Lord Mohun Counſel for the Plaintiffs; Firſt. AS to 

being Execu- the 4co0 l. (for my Lady Gerrard made 

3 che Lord Charles her Executor, and he made 

e the Lord Moehun his Executor, ſo the 

10 l 8000 is not in diſpure,) and rhe Quelti- 

40 l. ought On is touching Intereſt; and | think up- 
to carry l- on the Power Ear] Charlzs had of the 
reſt, 120c0/. it ought to carry Intereſt, for 

the Land was charged, the Term veſted, 
and the Truſtees might mortgage or {ell 
to raiſe it, and it was to be paid at the 

Tbat the "ime appointed, and he has appointed 

Term is in immediately after his Death: The Term 

The nature of js jn the nature of a Morrgage, and tho' 

a Mortgage, | 

and ought to nor mortgaged, nor any dale made, yet 

carry lute- jt is not material, for it was payable at 

reſts the Time of his Death, and ſo muſt carry 
Intereſt from that Time it was due, and re- 
%% mains 
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mains in their Hands as a Mortgage; for 
ic would be only a Transferring to put it 
jnto other Hands: Bur I conceive a De- 


i If ther 
duction of Intercit mutt be made eto ought 


| Bed for the to be a Deda- 
Time that Fitton had the Eſtate in his ion of Inte- 


own Hands; for he mult not have Inte- reſt. 
reſt, becauſe he received the profits him- 
ſelf, out of which it was to be paid. 
24ly, Touching, the Leales, and which 2 Q. If the 
is che main Queſtion, Wherher they be Leaesbe well 
well made in purluance of the Power in made. 
the Settlement? And as to the firſt of ; Leaſe. 
the Leates I ſhall not ſpeak much, becauſe 
it icems to be givenup by the Counſel 4s to the 
for the Plaintiff, and that a Reſervation at Woſt impro- 
the molt improved kent is ſo uncertain, \.* in 
Uncertain. 
that they will not at the Bar contend for 
it, for that Reaſon, As to the other Leaſe, 2- As tothe 
in Calc a Recovery had been ſuffere 5 
and thereby a Power had come to him bs 
according to the Settlement, whether the 
Leaſe would be good at Law 2 That's the 
Queſtion before us. And Sir Charles Or- Is the Que- 
ts Counſel lay down, as a Foundation . 
that they go upon, That altho' it be a = 
Leaſe by one Deed of all the Lands that Being a Leaſe 
were antiently and accuſtomably demiſed, of 27* Deed 
| and alſo of all the other Lands that were Lands within 
not; that is to lay, a Demiſe of all the the Power, 
Lands within the Power, if that ſhould If ſuch Leaſe 
be conſtrued as one Leale, and one entire e 
Relervation, it muſt be void as to the Re- dei- Man. 
0 mainder- 
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mainder-· Man; yet the Rent iſſuing out of 

all muſt be apportioned, and ſo it would be 
in Nature of ſeveral Leaſes in Conſtructi- 

on of Law, becauſe reddendo ſingula ſingulis, 

the antient, uſual and accuſtomed Rents 
ſhall be conſtrued to be reſerved, for the | 
Lands antiently and accuſtomably let; 1 
and no Rent being reſerved for the Lands | | 
That tis void not antiently demiſed, *ris void as to 0 
againſt the them. Now I am of Opinion, tis void It 

Remainder- as againſt the Remainder Man for all the 


b 
Man for all Lands; and it is to be conſidered, in what | b 
the Lands. 


Words of the manner the Rents are reſerved: The Words | t: 
Leaſe, of the Leale are, Reſerving therefore the J of 


ſeveral antient, reſpective and accuſtom- 


Reſetving ableRents; and the Word (therefore) ſel 


therefore.©c goes to all the Lands: For the Caſe ci- I w. 
ted out of 3 Go. 340. Tanfield and R. & ha 
Caſes cited gers; and Winter's Caſe in Dyer 308. go 
are out of which is the ſame in effect, where the Þ Re 
Demiſe was of all the demeſne Lands and | Cty 

23 £70. 340: 37 ; | bp 
Dyer 303, Sale of the Manor, ac etiam totum Manerimm | No 
de Chanfield ac omniumTerr & Ienement cid. to | 
maner ſpect an habendum, the (aid Scite and be 
Demeſnes, and alſo the ſaid Manor and Pre- Þ Fee 
miſſes ;reſerving or yielding forthe ſaidScite Þ anti, 

and Demeſnes, one Sum, and for the reſidue Þ and 
3 another Sum, does not come up to this Cale If 
2 che w ole. Ot this Ufe does not come up to it; for reler- 
ving therefore, is for the whole: But ſay the), 
it afterward comes, and ſays, What ſevetal 


and reſpective, antient and t 
| ents 


ſervation of the Rent in general Terms, 4 
without aſcertaining any Rent; and it | 
has been argued at the Bar, That it is a i 
good Reſervation, becaule it is certain by 
| Reference or Relation to a Certainty, þ 
Certum eſt id quod certum reddi poteſt. i 
| Now I agree, the Argument will hold vet ſuch 1 
to lome purpoſes, and ſuch a Leaſe may Leaſe may be 
be good when it is made by Tenant in Rs e 
kee ſimple, becauſe by making out the | IE 
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Rent are payable: Thar might do, if it 
might be conſtrued payable out of part, 
when reſerved out of the whole. But in Kgh:'s 
Knight's Caſe, in the 5th Rep. it is reſolved, Cale. 

That what comes after the Reſervation If thisReſer- 1 
ſhall not ſever it: And it was in that Caſe vation be ſe- | 
ruled, That what was after the Yiz. was | 
but a Deſcription of the Value. I menti- .. 
on this only, becauſe J am doubrful whe- — 
ther it can make it ſeveral as this Caſe is; 
but | deliver no Opinion for that upon ir, 
becauſe I go upon anorher Reaſon, and Aveum. That NF 
taking it to be a ſeveral Reſervation, Iam if i is ſeve- _ 
of Opinion it's a void Leaſe. ral, yer it is 4 


* 


ln the firſt Place, 1 conſider the Re- CIO Leaſe i 
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nant in Fee, 


| antient Rent, he may recover the ſame, ſimpie, and 
and may, diſtrain, and avow, and averr bow. 

lor the antient Rent; but as ſuch a Leaſe 

may be good, when it is made by Te- 
nant in Fee ſimple, ſo it may in like But he muſt 
manner be good, and the Reſervation make our the 
the * T n antient Rent, 
thereupon void, if ſuch Tenant in Fee 4, 


1 Cal» 
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cannot ſet forth the antient Rent; or if 
he can ſet it forth, yet it will be void, 
if he cannot prove what the antient 
Rent is; for he muſt make out, that it is 
the antient Rent; Now here this Leaſe 
was not made by him who was Maſter 
Bur this Of the whole Eſtate, and therefore will 
Leaſe was differ very much from what may be made 
nor made by by Tenant in Fee ; for in caſe of {tenant 
the Matter ot jn Fee, the Leaſe will be good, and the 
me whole. Reſervation good or void according to 
differs much the Proofs he can make of the anticnt 
| Rent: Bur in this Caſe before us, there 
muſt be ſuch a Reſervation as may or 
ſhall be, and is effectual to all Intents and 
Purpoſes, and muſt not be by any means 
+... Uncertain; and by this Leaſe the Remain - 
TheReſerva. der- man poſſiblyß may, or may not be 
tion muſt be able to aſcertain and prove what's the 
certain, and antient Rent, and averr that ſuch a Sum Þ 
the Rewain- he avows for, is the antient Rent re- | |: 


RE, — — — — _ - —— . N * * — 
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A nas as. a 3 4 


oO. it ſerved ; ſo that he is under a Neceſſity # 4 

out. of doing all theſe Things, and if he fails | R 

i in any one of theſe, he cannot recover t 
| his Rent; and it may not be in his power b 
. fo to do, for it depends upon Evidence, of 
gang which is uncertain, and upon Matter of # Y 

Fact, which is alſo uncertain ; and it may ed 


Leaſe. 
N be the Rents antiently reſerved were not 
the ſame Rents at all Times, but ſome- 
times greater, and at other times leſſer Þ 
Rents reſerved; and this Power is over 
Ly Lands 
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Lands where Fines have been taken, and 


conſequently the Rent muſt be more or 
leſs, according to the greatneſs or {mall- 
nels of the Fines; and no doubt on the 
Trial, the Tenant may ſhew, that ano- 
ther Rent than what the Remainder- Man 
 avows for, was antiently reſerved, and ſo 
Nonſuit him upon the Evidence as often 
as he ſhall think fit to conteſt it, whereby 
he may come to loſe his Rent. And this 
is the firſt Reaſon 1 go upon, Thar be- 
cauſe of the generality of the uncertain- 
ty of ſuch Reſervation of the Rent, this 
Leaſe cannot be good againſt the Remain- 
der Man. TE. : 


My Lord Mohun's Counſel cited for TI 
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And con- 
cludes that 
this Leaſe 
canaot be 


good, 


their firſt Authority, the Caſe in Cy. Car. as to Owen 
aud Aprees 


Oren and Aprees, which is very imperfcft- 
ly reported there ; for which realon Mr. 
Attorney. Gencral got a Copy of the 
Record. I have ſeen the Record, and 
the Reaſon given in the Book ſeems to 
be a miſtake, for it is laid to be a Leaſe 
of three Manors, uſually ler at 32 /. 
Yeariy; But whereon the Biſhop reicry- 
ed the uſual and accuſtomed yearly Rents, 
and the Rents and Services at the Days 
and I imes ulually accuſtomed ; and be- 


cauſe he doch not ſhew any Rent in cer- 


tain, the Leaſe is held void. Now that 
| Was not the only Reaſon, for my Lord 
Chief Juſtice Vaug ban in Thrednecdle and 
Lyn as 


Cate in Cro, 
Car. miſta- 


ken. 
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Thredneedle 
and Lynas 
Caſe. 


Tbe Truth 
of the Caſe 
of Owen and 
Aprees. 


Lewſon and 
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Lynas Caſe, which is in the 3 Keb. 380, 


mentions another Reaſon, that is, That 
whereas rhere were three Manors uſually 


let, the Leaſe was but of two; for there's 
an Exception of one of them by the Re- 
cord it felf: it ſhould ſeem to me they 
went on both theſe Reaſons ; The Cale 
in Truth was upon a Leaſe of two Ma- 
nors, excepting the third under the anti- 
ent and accuſtomable Rent, not ſpe- 
cifying any: Now the three Manors had 
been uſually let at 32 J. Yearly ; there- 


fore taking both theſe Reaſons together, 


the Leaſe was certainly void, becauſe 
there never was any antient Rent for two, 
but for three Manors ; for if there had 


been 32 J. for two, that had undoubted- | 


Ty been good : And becauſe I conceive 


they did not go in that Caſe upon any | 


of theſe Reaſons ſingly, I think that Calc 
can be no Authority, nor. is it of any 
weight with me for my Opinion here- 
The Counſel on the other fide cited 


Pigget's Caſe. the Caſe of Lewſon and Piggot, which was 


12 pence for {er ving I2 PEACE for every Cheſhire Acre; | 


every Che- 
ſhire Acre, 


made on a Power reſerved by a Settle- 
ment by Mr. Venables of Cheſhire, to make 
Leaſes of Lands antiently demiſed, re- 


and thereupon a Leaſe was made by him 


of all the Lands antiently demiſed, re- 


ſerving all the Rent intended to be ar 
ed. 


33. 22 
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ed. The Cauſe comes to be tried in the 


King's Bench, where the Tenant who was 
Plaintiff recover d, notwithſtanding the 
Reſervation was in ſuch general Terms; 
And the Lord Chief Juſtice Holt, and Lord 


Chief Juſtice Treby agreed it was a good 


Leaſe, and gave their Opinions accord- 


ingly. But that does not come up to 
this Caſe, for the Reſervation by the 
Power intended, may be aſcertain'd at 
leaſt 12 pence for every Cheſhire Acre: 
'Tis known what is a Cheſhire Acre, and 


Comes not 
up to this 
Caſe. 


by Admeaſurement may be at all Times 


aſcertain'd, and depends not upon uncer- 


tain Evidence. There is another thing in 


my Opinion in this Caſe, which carries a 


great deal of weight with me; and that 


is, Tho' this be but one Deed, it muſt 
be conſtrued, as the Plaintiff's Counſel 


If this one 


Deed ſhall be 


would have it to be, ſeveral diſtinct Lea- conſtrued, 


ſes under ſuch diſtinct Rents, as formerly 
all the antient demiſed Lands were uſu- 
ally ſer ar, ſeverally under ſeveral and di- 
ſtinct Rents; and it muſt be conſidered, 
That this is a great Eſtate & non conſtat 
| how many Manors are contain'd therein; 

lo that there the Remainder-man (for J 


ſeveral di- 


ſtinct Leaſes: 


muſt have recourſe to my former Argu- 


ment) muſt upon this Avowry averr what 


Lands were particularly demiſed upon that 


Leaſe, or otherwiſe his Avowry will 


more 


not ſerye him; for if he ſhould avow for 
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more or leſs, either of theſe two Miſtakes 
will deſtroy it, becauſe it is a cv: 1al 
Leaſe ; fo that it ſeems to be at a migh.y 
great uncertainty, and to be a Leaſe and 
Reſervation directly contrary to what the 
Power meant and intended, and not in 
Proviſion for any W iſe made for the advantage of the 
counter- Remainder- Man; as the Power by pro- 


ee u e viding, That a Counterpart ſhould be 


Remainder- ſealed by the Tenant ſeems to intend; by 


Man. that it muſt be inferr'd that it was ſo pro- 


vided „to the end that the Remainder Man 


ſhould know what certain Rent was re— 
ſerved, and that upon what certain Lands 
in a Demiſe: Now this Deed may a- 


mount to twenty ſeyeral Leaſes, and 
That here is 


but one 
counter part that he cannot by any manner of Proba- 


for all. bility, nay it may be impoſſible for him 
to make our the ſeveral Rents and Lands. 
For firſt, he mult have all the antient 

Leales, which can't be preſumed ; for 
when the Leaſes are expired the Counter- 
parts are uſually given up and not re- 
Which may Sarded, and ſo may be loſt; and there- 
put the Re- fore the Remainder- Man would be put 
mainder- to infinite uncertainty and inconvenien- 


_ tn” ces; and it cannot be preſumed, that by 
1NITE incon- 


veniences Che Settlement it was intended he ſhould 
bdbe liable to any ſuch Obſtacle; but on the 
contrary, that he ſhould not meet with 


* of them ; and therefore it prudent) 
forclaw 


here is but one Counterpart for all; lo 


-=7 
om © 


truly avert the ſame to be the entienr 
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Ofreſaw the inconvenience, and provided 


a remedy againſt ir, that there ſhould be 
a certainty by Counterparts of every ſe- 


\y 


veral Leaſe ; and in ſuch Caſe he would 


be enabled ro come at his Rent; but 
here is no more than one Counterpart for Here only 
20 ſeveral Leaſes, and not one Rent for one Counter- 


any of them aſcertain'd, ſo that he had part ns 
. | V GG 
as good have none, and it can be of no f, f e 


ſes, and not 


account at all to him. , ales Kent at; 


One Thing more I muſt take notice of certain d. 
that has been offered, and that is, ſay 
the Plainrifl's Counſel, This Leaſe, had 
there been a particular Rent reſerved, 


would not avoid any of the inconvenien- 
ces | mentioned, nor ſerve the Remain- 
der-Man's purpole; for tho' there be an 
antient Rent reſerv'd in certain, he muſt 


averr it is the antient Rent: But I think ff the Re- 
that the Remainder- Man need only averr, wainder- 
Thar it is the antient Kent or more, and Van upon a 
J . a particular 
that's enough for him to averr in that Caſe. Rant a... 
But I muſt only ſhew, that there is a vaſt ved, need ou- 
difference, where a particular Rent in cer- M averr, i018 


| fain-is reſerved and where not; for in this g 2227 


| x eUCQriNoOſre, 
Cale he muſt not only averr the antient 


Rent, bur alſo prove it to be ſo; and if 
the Tenant ſhouid prove another antient 
Rent, that won't make the Leaſe void, 4verment in 
bur bar the Plaintiff in Avowry : Bur in cafe of a par- 


caſe of a particular Reſervation, he muſt icolarReſer- 
VAailon. 


| Rent, 
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Rent; yet when he ſnews the particulat 

Rent under the Tenant's own Hand; tis 

Proel war incumbent on the Tenant to prove, that 

upon the Te it was not the antient Rent: And if he 

nantz ſhould not ſo prove, it will be preſumed 

for the Plaintiff; and if he ſhould, the 

|; Conſequence will be, That he will there- 

which will by avoid the Leaſe, which is abſurd to 

avoid his think that any Tenant will endeavour, 

Leaſe, when it is made for his benefit; and if 

andebe Lang not the Rent, yet the Land in that Caſc 

will be rec Would be recovered, but in this Caſe nei- 

vered, ther; ſo that there is a great difference 
A great if between thoſe two Caſes, in one he muſt. 

gg not only averr,that it is the antient Rent, 

bur iault a.fo prove it ſo; in the other 

he need only averr it to be the antient 

Rent or more, and ſhew the Counterpart; 

and the Tenant, if he will, muſt make 

the proof (for it lies on him) to the con- 

trary, which if he ſhould, would ayoid 

his own Leaſe; and ſo it is every way 

Du better for the Remainder-Man to have a 

Ard con" particular Demiſe and a particular Reſer- 
cludes, That = 8 | : 

this Leaſe vation. Upon the whole, I think this 

cinnor be Leaſe is not agreeable to the intention 
good at Law. of the Settlement, and ſo cannot be good 
at Law. 5 . 

Argument 2. 4Zolz, Chief Juſtice, The Cale has been 

Lord Chict truly ſtared and opened at large by my 
Juſtice Holt. Brother Trevor, and I agree the Point as 
to the Intereſt of the 4000 J. to be paid 

I | from 
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from the Time of the Death of the Teſta- As to the In- 
tor, for the Money is then due, tis then 2 ry _ 
the Charge commences ; and he that takes , Tine 
the Profit muſt pay the Intereſt ; and due. 


there ought to be a leduction for Intereſt Andthatthere 


for all the Time that Fitton enjoyed the dub to be 
deduction, 


Lands, becauſe he nad the Profits that 40d how. 
ſhould have paid himſelf the Intereſt ; and 
therefore he mult take it by way of Re- As to the 
tainer. As to the Leaſe; | am of Opinion Leaſe. 1 * * 
that it is a good Leaſe, for all the Lands 80. 
antiently and accuſtomably demiſed; for 

the reſt, the Counſel of the Plaintiff do 

not contend: The Caſe is upon a Settle- The ca 
ment made, wherein there is a Power for ſtated as to 
the Tenant for Life to make Leaſes of the the Seitle- 
Lands antiently letten upon Fines taken, e e 
reſerving the antient and accuſtomable by given for 
Rent, and a Leaſe of theſe Lands is made Tenant for 


in the very Words of the Settlement. Fife to make 


And firſt, I will conſider Whether a ate 
Leafe made by ſuch a Power be good, re- | 
ſerving or rendring Rent in this manner, 
and in order thereunto, Iwill, 

| Secondly, (tho it does not go directly 2. 
to the Matter in diſpute) but for the i 
good of Poſterity, and which may give Explanation 


EY | | 3 . Of the Words, 
more light hereafter, explain what is e and 


meant by theſe Words in a Settlement or z:cuſtomab!e 

Leaſe, Antient and accuftomable Rent, ent. 
Thirdly, 1 will confider where Lands 

_ antiently demiſed ſeverally, and where 

- 12 Lands 
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Lands not antiently demiſed ſeverally, 
ate altogether compiled in one Deed, u he- 
ther that be not as well as if they had 

been demiſed by ſeveral Deeds? 

1. As to the And Firſt, conſidering the Power, tis 

Power, if it thereby (aid, Tielaing the antient and accuſe 

be certaig fomable Rent; and it is not denied, but 

then this Re- „ | | 5 

ſervation is that the Power is certain: Now will any 

certain, one ſay. That a Reſervation purſuing the 
very Words is not as certain? If nor, I 

am ſure the Power muſt be void; and if 

it be not uncertain in the Power, I am 

{ure it muſt be ſo in the Reſervation; for 

the ſame Words muſt have the Senſe in 

both, and general Words, tho' they do 

not refer to any certain particular, are 

Amereditls ſufficient: And ſo is the Caſe of Amere- 

Caſe. Sc. as dith, cited in the Abbot of Strata Marcel- 

+, <a la's Caſe, 9 Rep. 29 b. and is indeed the 
" o* very Caſe in Point. King Henry 8. being 

ſeized in Fee of the Manor of Stephenam 
and hundred of Cattridge in the County 
of Devon, late parcel of the Poſſeſſions 
of Margaret Counteſs of S. did (inter al.) 
grant the ſame to his Queen Aatherine for 
Life; and by another Patent granted to 
her for Life in the ſaid Manor and Hun- 
dred Catalla felonum, &c. Fines, Gc. of 
Royal Offices, &c. Annum diem &. vaſtum, 
&c. with may other Royal Privileges and 
Exemptions co Queen Aatherine; and at- 
terwards the ſame came by Deſcent to 


Qucen 
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Queen Mary, who in the firſt Year of | 
her Reign by her Letters Patents, granted 3 Wl! 
the ſame Manor and Hundred to the Earl i 
of Huntingdon and his Wife; and that they "if 
within the ſaid Manor ſhould have tor, ii 
talia, tanta, eadem & hujuſmodi libertates, pri- 1 
vilegia, Franc heſias, Furiſdiction, &c. quot, | 4 
qualia, quanta, &c. que pred* Comitiſſa Sarum _ 1 
aut aliquis vel aliqui præmiſſa aut aliquam i 
inde parcellam ante habentes, poſſidentes, aut ul" 
ſeiftti inde exiſtentes unquam habuerunt, te- "ms 


nerunt aut gaviſi fuerunt, &c. infra præ- 
miſſa, &c. ratione vel pretextu alicujus Chartæ 


Doni, ſeu conceſſionts, ſeu aliquarum liter- 4 
am Patentium, &c. in Tail, remainder © 
over in Fee: And the Queſtion was, If The Queſti-, We 


the Patentee ſhould have all the Franchi- Gab 1 
ſes, cc. which were granted as afore- ,; e 18 
ſaid to Queen Katherine: And there was ralReference. 
the ſame Objection, That the Reference 
was general and too uncertain: Bur the 
whole Court of Exchequer reſolved it was 
certain by Reference to the Charter of 
Queen Hatherine, tho? it does not refer 
to the Charter, but by general Words 
prout aliquis ſeu aliqui, &c. and that ſuch 
general Reference was as much in Law, General Re- 
as if the Charters had been all recited seg there 
therein, Now if ſuch a Grant was good e Cates 
in the Queen's Caſe, much more ſhall it Caſe. 
be in the Caſe between Subject and Sub- 
ject, and it would be a great deal harder 


4-3 to 


— ana ay, ers ang 
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to conſtruc it void in this than the 
1 | 

2. That by 24h. It is a good Leaſe for this Rea- 

this Keſer va - ſon, That by this Reſervation, the Rents 

voy n ge are certain as they can be; and *ris not 

the reſerving a Sum certain that makes 

Averment of the {ame certain, for even upon a certain 

| 3 antient Sum, or particular Rent reſerved, it muſt 

ent receiv d b , 3 EP | 

as ds. e averrd to be antient and accuſtomable 

| Rent or more, it is not what is reſerv'd 

on't as to the Sum, that is requiſite; but 

that it be the antient Rent or more, ſo 

that the bare Reſetvation of. a Sum only, 

hitlocks does not make it good in Whitlock's Cale, 

egg Ain the 8 Rep.6 9. b. there is the pleading; and 

twtWho' he may take his remedy by Debt or 

Avowry, yet tis plain in Avowry the 

Tenant mult averr, what is the antient 

Rent, unleſs the Defendant will take up- 

on him to averr the ſame; ſo that there 

will be no ſuch hazard as is preſumed ; 

and therefore I am of Opinion, a Reſer- 

vation by ſuch gencral Words is good. 

My Lord Chief Juſtice Trevor agrees with 

me, That if it had been made by Tenant 

in Fce- ſimple, luch a Leaſe with ſuch a 

Reſervation might be good; if in one 

Cale, I don't {ce why it thould not in the 

other: But take it, that he muſt averr 

: that Sum that he declares for, ro be the 

dir Fon Me- antient Rent. Sir John Molyn's Caſe in 

us Cate. the 6 Rep. 6. Cc. is a Caſe in point; for 

N | there 
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there texendum de nobis, &c. per ſervitia in- 
de debita & de jure conſueta, muſt be made 
by Averment, as in this Caſe; there is 
an Objection made, That it will be trou- As to Objec- 
bleſome and inconvenient to him in the tion of being 
Remainder; I don't ſce how, and if it enen 

| „to him in Re- 
were, he ought to take the Eſtate as tis minder. 
intended him: But it is ſaid, he will or 
may be at a great loſs to find out and 
prove what was the antient Rent: I would 
know who can do it better than he to 
whom all the Counterparts, Rent-Rolls 
and Evidences of the whole Eſtate muſt. 
come together with the Land: All the 
Writings are of Courſe in his Hands, fo That the Re- 
that the Trouble, if any there. be, can N 
not ſignify any thing; no Body can put to ſo 
know ſo well as himſelf; and if he will much inco: - 
diſtrain he muſt averr, and may caſily veniench. 
give Evidence what was the antient and 
accuſtomable Rents. I take the Reaſon 
of Owen and Aprees Cale in 1 Cro. to be 
clearly with me: tis nor intelligibly re- 
ported by Mr. Juſtice Croke ; but that , Ca 
was not his fault, for it is miſtaken in the ſet forth a- 
Tranſcribing only, becauſe he wrote a ve- gain, differ- 
ry ill Hand: Mr. Attorney has got a Co- 25 tram the 
py of the Record; and the Caſe was this, 
There were four Manors uſually let at 
32 J. yearly, and the Biſhop leaſes, three 
of them rendring the antient Rent: Now 
that was nothing, and ſo not good, for 

14 no 


1 
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no ſuch antient Rent had been reſerved 
for the three Manors as 32 J. and it 
could not be help'd by A pportionment ; 
bur it had been good by reſerving it in 


this manner, that is to ſay, Rendring the 
antient and accuſtomable Rent, uſually 


S id to be ihe reſerved for the (aid three Manors, and alſo 


Caſe in point. for the fourth, and that is this very Calc 
before us. It is argued, That ſuch a 
Leaſe cannot be made, lo as to take ef— 
fect by any but the Tenant in Fee: Now 
pray ſee the difference, this is the ſame 

RSS. in effect, being made by a Pou er deriv'd 

ved from Tc. from him that has rhe Fec, and the Lel- 


nan in Fee, {ec is in mediately, tho' not immediately, 


which will make no diſſerence here from 
According to him that has the Fee; And that is the ex- 
75s preſs Reſolution of Whitlock's Caſe in the 
S8 Rep. 71, a. for the Power is reſerved to 
the Tenant for Life, and none other, 
who in Calc the Settlement had not been 
made, would have bcen the Tenant in 
Fee; and che Power reſerv'd to him, fa- 
vours ſtrongꝑly of that he would have had 

_ with it the Fee. 
And as gcod *Tis as if Charles Earl of Macclesfield had 
as if made by made it before the Settlement, or if he 


Tenantin 


ho, had made it aftcr the Settlement, when 


he was in the ſame plight in all reſpects 
as Fitten was when he made it; Ihat 


would have been the lame thing; for be- 
ing made only Icnant lor Life, who was 


* in 


| 
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inveſted with the Fee; tis the very ſame 


thing to all Intents in this Caſe, and as 


good as if it had been made by him that 
was immediate Tenant in Fee-ſimple in 
Poſſeſſion. N . 

Now there remains only to ſhew how 
this anticht Rent muſt be aſcertain'd, and 
what was meant by thoſe Words Antient 
and accuſtomable Rent in this Settlement; 


and I take it, that's the Rent, and ſhall 


be at all times ſo underſtood, that was 
reſerved at the Creation of the Power, 
where a Leaſe was then in being, or thar 
was laſt before that Time reſerv'd, where 
no Leaſe was then in being: For he that 

creates the Power, intends no more than 
that the Leſſor and Leſſee ſhall not be able 
to put the Eſtate in a worſe Condition, 
bur keep it in the ſame plight and Con- 
dition at leaſt, as it was in when ſo 
lettled. Now ſuppoſe antiently there 


had been variety of Rents reſerv'd, as for on variety of 


Inſtance, 10 ſhillings before for many 
Years antiently reſery'd, and 20 ſhillings 
ſome ſew Years before the Settlement; 
and at the Time thereof the Lands were 


not in Leaſe ; in that Caſe the 20 ſhil- 
lings, and not the 10 ſhillings, tho' a 


much ancienter Rent, ſhall be the antient 


Rent : for the length of Time in thar 


Cale is material: And for this! depend 
upon a Caſe of undoubted Authority, and 
which 
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which can never be ſhaken, and that is 
Caſe of Ma- the Caſe of orice and Antrobus in the Ex- 
rice and an chequer; tis in Hardreſt 325, and was 

trobus, an un- | 5 
doubied Au- reported at large by my Brother Cheſhire 
thority., at the Bar, and was the Cale of Moric: 
and Atwood, The petty Canons of St. 
Paul's made a Leaſe, the 13 Car. 2. for 21 
Years, of the Rectory of St. Gregorys, to 
the Plaintiff and his Wife, rendring 40. 
Several anti- ꝓer Annum and a couple ot Capons, the 
ent Rents. antient Rent had been firſt 25 / then 371. 
then 38. and laſt of all 40 J. and the 
Capons: And there my Lord Chief Ju- 
ſtice Hale, (to whole Authority I lean) 
held the Leaſe to be void, tho' it was a 
greater Yearly Rent than any of the an- 
tient Rents, except the laſt : And conlc- 
quently, as he allo declared in that Calc, 
the uſual and accuſtomed Rent was that 
reſerv'd upon the laſt Leaſe; and ſo mult 
Statute of El. the Statute of Fliz, be expounded on the 
expounded, Word Accuſtomed; lo that the antient 


according 10 Rent in this Caſe is not to be taken in | 


the R 
r e 4 reſpect of Time paſt, but of the Time to 


Leaſe, and Come. I doubt, whether I expreſs my 
how, {elf lo well to be underitood, bur | would 
ſay the Leale that was then, or laſt be 
fore in being at the time of ſuch Settle: 


ment, the Rent theceon refery'd is the 
antient Rent, in reſpe& of any Leaſe to 
be made purſuant thereunto; as if a Leal 


Example, F 
was made four Years ago at four poun ; 
= al 


—— — — — ; 
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and another be made now reſerving the 

antient and accuſtomed Rent; that Leaſe 

at 4 pounds in reſpect of this Leaſe, 

which was then a future Act to be done, 

is antient, and the Rent thereof is old 

Rent, in reſpect of the new Leaſe. I will 

ſuppoſe a variety of Reſervations at ſeve- Upon varie- 
ral Times of Rent, as 10 ſhillings 40 . of Reſer- 
Years ago, and 20 ſhillings 20 Years a- ens. 
go; yet the laſt Reſervation of the 20 

ſhillings muſt be the antient Rent, other- 

wiſe this Power cannot be executed: And 

therefore ex neceſſitate you mult bring it 
to ſome certainty, as I have done, to Certainty eæ 
know what muſt be intended by theſe Hate. 
Words antient, uſual, and accuſtomed Rent: 

And for that I depend on the Caſe of Mo- 

rice and Antrobus in Hard. as a Caſe in Relies upon 
Point; and the Reaſon of the Law is the Caſe of 
with me, and *cwill be no anſwer to ſay, Mice aud 


9 
1 Antrobus, 
That ex neceſſitate ſuch a Conſtruction . 


was made there, becauſe it was an Eccle- 


ſiaſtical Caſe; and a Dean and Chapter, 


once reſerving a greater Rent than former- 


ly, can never diminiſh again; but Te- 


nant in Fee-ſimple may make Leales at 


50 ſhillings, and afterwards at 10 ſhil- 
lings, and then makes a Settlement as in 
this Cale: What then, ſhall the 10 ſhil- 
lings or the 50 ſhillings be the antient 
Rent? And I hold that the 10 ſhil- 
lings ſhall be, for majus and minus will 
not 
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not be any Alteration of the Cale, nof 

do vary it one way or other; as in the 

Dean and Caſe of Dean and Chapter, who can in- 
Chapter may creaſe but not diminiſh, which is not the 
pre Frog Caſe of Tenant in Fee, and what he 
ith the Rear, Might have done at the time of the Set- 
tlement made, and which he then thought 

was a Rent ſufficient, ſhould upon a Power 

reſerv'd to him of his anrient Eſtate, be 

the meaſure of his Intention; and with- 

out a certainty the Power can't be execu- 


ted, even by reſerving a Sum in particu- 


lar. And fo having diſpatched this ſe- | 


cond Point, which is not a thing which 

comes now directly in Queſtion, I give this 

Rule upon a my Opinion for a future good, and to be 
Power reſer- remembred, That upon any Settlement, 
ved to Te- where a Power is reſerved to the Tenant 

nant for Life for Life to make Leaſes of the Lands in 


fave | | 
893 that Settlement, which were antiently and 


to make Lea. accuſtomably demiſed, and whereof Fines . 


les. have been taken at the antient, uſual 

and accuſtomable Renr, for three Lives 

or one and twenty Years, or any other 

number of Years determinable on three 

Lives, that Rent muſt be the Sum (and no 

other) that was then or laſt before reſet- 

. Point ia Ved upon a Leaſe of the ſame Lands in 

anſwer io being or expired laſt before the Time of 
Obj Thar all the Settlement made, 


tre Lands The zd Point is. That all the Lands in the 


aie demiſed . 
by one Deed, Settlement are demis d by one Deed, where 
ab 


Reports ut Chance ß. 125 


as the Intent of the Settlement was, That 

ſeveral Leaſes ſhould be made of the ſe- 

veral Manors and Farms, and ſo ſeveral 

Deeds and Counter - parts to be ſealed by 

the ſeveral Tenants : But now, as they 

are huddled up altogether in one, they 

make but one Leaſe. To this I anſwer, 

That if the Reſervation be ſeveral, not= 
withſtanding they being compiled in one Thar it can 
Deeds, that can be in no ſort a Diminuti- be nodiminu- 

on of the Power; for ſuppoſe four ſeveral mag of "16 

Farms at four ſeveral Rents ; as for Ex- 

ample, one antiently let at 40 ſhillings, 

another at 20 ſhillings, another at ſo 
much, and the other at another Rent, 

and all compiled in one Deed, reſerving 

the ſeveral Rents antiently reſerved for 

them: Can any one ſay it is bur one Leaſe 
 andoneReſervation,or that it is not purſuant 

to the Power? Surely it is a good executing Thar one 

of that Power, and one Counter part 15 as Counterpart 

g00Jand effectual as twenty Counterparts. “ 35 good as 
The Intent of the Settlement was, That the . 
Keſervation ſhould be ſo certain, that he to 
| Whom the Rent was to come, might know 
how and for what he ſhould declare, haben- 
dum the four Farms at 4 Rents ſeverally and 
reſpectively, Cc. for 99 Years, if A. B. or C. 
hall ſo long live; That is a good Reſervati- 
don within the Intent of the Settlement; fo 3, 1, 
| the Authority of Xzight's Caſe in the Knigh:'s Caſe 
| 5 Rep. 54. Winter's Cale in Dyer 308-9. and others 
4 * and exbreſs 
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126 Reports in Chancery. 
Thar ſeveral and the Caſe of Tanfield and Rogers, Bro. 
Reſervations 3 40. expreſs, That ſeveral Reſervations 
may be in | . 8 | 
one and the MAY be in one and the ſame Deed ; and 
ſame Deed, that the Reſervation here is ſuch a ſeve- 
ral Reſervation, and conſequently the 
Leaſe good; for that which was not anti- 
Where Lands ently demiſed will not hurt the other, 
antientiy de- but mult fall to the Ground: Lands anti. 
miſed and ently demiſed and Lands not fo demiſed 
Lands not ſo, are letten in one Leaſe, reſerving the an- 
wot Tk in tient Rent for thoſe that were antiently 
ne een" | demviledis a good Leaſe and Reſervation, 
and for the other Lands is void; and the 


contrary Opinion is contrary to all the 
Rules of Law; the putting of them in 
One Coun- one Leaſe will not be material to object, 


rerpart ſuf- for by one Counterpart he may ſee what 


ficient. are the ſeveral Rents reſerved out of 
each Farm or Manor: But you'll ſay tis 
reſerving therefore in joint Words, Dem 
all in one Word, the Words are Demic, 
| Where words Leaſe and to Farm let, &c. Reſerving þ 
never ſo joint therefore, with Submiſſion, notwirhſtand- Þ 
ſhall be taken ing the Words are never ſo joint, yet they Þ + 
ſhall be taken ſeverally where they hae 
a diſtin Subject- matter to work upon: 
The Power is for ſeveral ſorts of Lands F 
Eſtates, ſome demiſable antiently, the] 
Juſt. Yynd - others not. 5 Rep. 7. Juſtice Wyndbans Þ 
bam's Cale. Caſe, there was a Demiſe to A. for 10 yes 
of Blackacre , and a Demiſe to B. ff 


20 Years of fhiteacre, and after ward 
4 


| ſeverally. 


Fr 3 1 


2 — = „ R 
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a Demiſe by Indenture to a third Perſon, 
to commence aſter the Determination of 
theſaid ſeveral Demiſes; which laſt Demiſe 
being of both Lands, and that to A. ex- 
piring 10 Years before the other to B. 
it was held, That the joint Words in the 
laſt Leaſe ſhould have a ſeveral and re- 
ſpective Conſtruction, & reddendo fingula 
ſingulis, by the laſt Leaſe, the Term of 


10 Years in Blackacre ſhould commence 


immediately after the Leaſe to 4. expi- 
red, and in Whiteacre after the Leaſe to 
B. expired; ſhould commence, that is, in 


one 10 Years before the other; and ſo it 
muſt of conſequence and to all Intents, 


be a ſeveral Demiſe by joint Words in one 4 . 


and the ſame Deed of ſevetal Lands: In miſe by joint 


the like manner, in this Caſe the Lands Words, Sc. 


are ſeveral, and the Demiſe muſt be ſe- of ſeveral 


l Lands. 
veral by this Deed, becauſe we mult, to 


| make a right Conſtruction, look back to 


his ſeveral Power, and it will be very 
hard to conſtrue this to be a void Deed That the 


of Demiſe, where it may be conſtrued to Words here 


be a good one: And the Words here are ate _— 
as expreſs as can be to make it ſeveral ; gel. 
he ſays, Severally and diſtintly, and 


5 lo he demiſes them, and means to do it 
d according to his Power and no otherwiſe. 
4 Theſe Words have been ſlighted at the 


Bar, but they ought not to be rejected; 


for they are very material: This Leaſe he 


makes 


— — ——ä— —ß—f— — —— 


of this nature 
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Thar this makesin purſuance of his Power, it would be 


Leaſe smade a ſtrange and hard Conſtruction to ſay, That 
in purſuance. 


of his power, according to his Power he did demiſe theſe 


Lands jointly, when in expreſs Terms he 
ſays, That according to his Power he demi- 
{ed them ſeverally, as he oughtro have done. 


Slingbys Caſe 5 Rep. 1 8. Slingby's Caſe is exprels, That ſeve- 

exptels. ral Words are void, where they would work! 
on a joint Intereſt, and joint Words are void 
where they would work ona ſeveral Intereſt; Þ 


but ſeverally in a Covenant that be joint 

and ſeveral and works ſeverally; and plainet 

Words can't be ſpoken than in this Caſe, for 

Read 50% he ſays, Several Terms for Nears. It has been 
that 2 *9*7 (aid, That a Power of this Nature ought not 
oughr not to to be taken favourably, it being in pre- 
be taken fa- judice of the Remainder-Man; 1 conſeſs 
vourably. ] know not why; for if he that would 
have otherwiſe been Tenant in Fee, be- 

came Tenant for Life by ſuch a Settlc- 

ment, whereby that Power is reſerved to 

him, that would have deſcended with the 

Fee, it ought to be taken beneficially 

for him, and that Power has a reliſh of 


Sir Edward the antient Fee. 6 Rep. 176. Sir Eaward 


Cleer's Cale 


2 : 
compared. Cleer's Cale, that very improper Words 


might ſerve to execute ſuch Powers. Cl 
ment Harwood ſeiz'd of three Acres of 
Land of equal value in Capite, made a Feofl- 
ment in Fee of two of them co the ule ot his 
Wife for Life, for her Jointure, and after. 
wards makes a Feoftment byDeed of the 30 
1 Acre 
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Acre to the uſe of ſuch Perſon, &c. and 
for ſuch Eſtate, Ge. as he ſhould limit 
and appoint by his laſt Will in writing, 
and accordingly deviſed it to a third Per- 
ſon in Fee; and tho' it could not be good 
as a Deviſe, but utrerly void, inaſmuch 


as he had convey'd two parts before by 


Act executed, yet it was held a good Ex- 
ecution of his Power, becaule it ought to 


have a favourable Conſtruction; and 


therefore ex neceſſitate the Judges there had Recourſe to 
recourſe to his Power, that it ſhould paſs a g oy 
by way of Limitation of the Uſe, even 

tho' he took no manner of Notice there- 


of by his Will, bur deviſed the 3d part ge- 
| nerally in Fee; ſo here this Leaſe cannot 


be good by a joint Demiſe of all the 5, here in 
Lands in the Settlement, and may be good this Cale. 


| by a ſeveral Demiſe of the ſeveral ſotts of 


Lands or Eſtates therein: It ſhould be 

conſtrued to be a ſeveral Demiſe, tho! it 

had been demiſed joint, as it is not, and 

ſo make it a good Execution of the Power, 

and conſequently a good Leaſe, at res ma- 

gs valeat quam pereat. In the like manner 

in the Cale in Hob. 3 12. the Deviſe which H. 313. 

was void as an abſolute Diſpoſition of the 

Eſtate, was conſtrued a good Revocation 

in Execution of the Power, tho' no no- ; 

tice taken of the Settlement therein, be- The Power 

cauſe ſuch Power muſt always be con- ent to be 

firucd favourably, and with a beneficial Wray. 
d fayour; 2 * with a beneficial yyucably. 

In- 


ces and Form 
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Intent of the Party to whom it is reſer- 
ved, in Conſideration of the Eſtate he 
N has parted withal; and ſo is Scrope's 
As in Scrope s | 
Caſe uroh a Caſe, 10 Rep. 143. b. A Covenant to 
Covenant to ſtand (eiz'd to other Uſes than were in 


tand leid the Settlement, adjudged a good Revo- 


to o her Hes cation of the Uſes in that Settlement, tho 
than in the 


Setilement. not expreſs'd; and the true Reaſon is, be- 
cauſe ſuch a Power muſt at all Times 
have a beneficial Conſtruction for him 
who is to have it; indeed he muſt pur- 

Circuwftan- (ye Circumſtances and the Form preſcri- 

de purſu. bed as ſuch a Reſervation, Counter-part, 
to be purſu- ; : 

(d. tbo no Cc. but need not take Notice even of his 

Notice raken Power; and if he ſhould make a Leaſe 


of his Power. without mentioning of it, and ſeemingly 


as Proprietor, that ſhall be conſtrued, as 
if it had been done by vertue and in pur- 
ſuance of his Power, if it could by no 
means be done by vertue thereof, and ſo 
S0 concludes ate All the Authorities: So that | con- 
nothing here ceive that there is nothing omitted that 
omitted to is requiſite to make a good and effectu- 
make it an al Leaſe according to the Settlement, 
Fegg and I think it to be ſuch, and ought to 
cale, | | x. 
be conſtrued ſeveral. 5 
Lord Chan- Lord Chancellor Conper. The Caſe has 


cellor Cowyer been ſtated clearly and diſtinctly by my 


agrees to the Lord Chief Juſtice Trevor: And as to 
firſt point as 


10 latereſt. the firſt Point, I concur readily with 


both the Opinions, thar their Lordſhips 
have delivered, becauſe the Creation Gs 
wy | 1 
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the Term from the Death of the old Earl 
Charles, is in the nature of a Mortgage, 
and ſo there muſt be conſequently Intereſt 
for the Mortgage- money from the Time a from the 
" | . eath of Earl 
it was payable and due, which was at (, Sen 
the Death of the old Earl Charles, and 
young Earl Charles was in the nature of a 
Mortgagor, and the Eſtate being char- 
ged when it came to him with the Money, 
he was bound only as Tenant for Life to Intereſt when 
keep down the Intereſt, as is the com- . Wage 

þ . en re* 
mon Rule of Equity; if he redeems, he ,jyg, 
is to pay but one third of the Principal, 
and he in remainder the other two thirds ; 
that is the Courſe of Equity: Then when 
Earl Fitton came into Poſſeſſion he was 
not to pay Intereſt to himſelf, and fo no 
Intereſt after that 'till the Time of his 
Death, at which Time the Intereſt will 
_ again revive, 


Second Point. The ſecond Leaſe re- That the 
Leaſc. as to 


ſerving for the new Lands the moſt im- be l 
proved Rents, is under an abſolute un- Reat, is un- 
controvertible uncertainty, and of no va- certain. 

lue to the Parties. The great Point is up- The great 
on the other Leaſe, which is made as well Point is upon 
of the Lands antiently and nor anricntly ebe 
demiſable, both which are demiled in Is 

one Leaſe: And | muſt own, with ſub- And in this 
miſſion to better Judgment, That in this Point he a- 
Point I differ in Opinion with my Lord 5 = 
Chief Juſtice Holt, and am of the lame Jult Trevor. 

| | RK Opinion 
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Opinion with my Lord Chief Juſtice 

Trevor. I took Time formerly to conſi- 

der of it, when | was Counſel and at- 

rended at the Bar, and becauſe it was a 

Caſe prime impreſſionis, I made a particular 
Obſervation on the Arguments at Bar on 

both Sides; and I am now of the ſame 

Opinion 1 was then, and ſhajl deliver it 
accordingly,making uſe of my old Notes: 
Some things But I muſt premiſe a few Things in order 
premiſcd. ro come at the Point in Queſtion; And 
firſt, It is agreed by both my Lords Ch. 

Juſtices, to be a Queſtion meerly at 

Common Law, and not to have a difler- 

ent Determination in this Court from 

what it would receive at the Courts be- 

low; and itis here now 1n the ſame man- 

ner, as if there had been a ſpecial Ver- 

dict here before me, where Equity can't 


That Equiry aid, nor will it help this Leaſe, it not be- 
will not heip ing compleatly executed in all reſpects. 


this Leaſe. I ſpeak this, becauſe the Counſel for the 


bur it mult plaintiff ſeemed to direct ſomething this 
ſtand and 


fall as if Way, as if in Cale any thing were want- 
Recovery ing it might be relieved ; and J am clear- 


had been ly of Opinion, I hat it being a voluntary 


ſuffered, Execution of a Power, not done upon a 
| valuable Conſideration, 'tis not a Mat- 
rer by any Means proper to go before a 

Maſter upon, but mutt ſtand or fall as it 


can; for if it be good, it muſt be decreed 
good, if bad, it muſt be decreed bad, 


tho 
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ho'never ſo inconvenient to the Remainder- 


Man, or the Leſſee; and ſo it is in the ſame 1 
Condition, as if Recovery had been ſuffered. 1 

2aly, As to the Reſervation, the Que- 1 
ſtion is not, if it be void between the Reſetvation 


Leſſor and Leſſee; and it was argued ve- between Par- 


| , 'y an Part 14 
ry fallaciouſly at the Bar for want of ma- 7. 1 
2 . + if * 8 5 ne 800 . 410 f 
king this Diſtinction or Difference, where _ 
made between Party and Parry may be 
good, but ro bind the intereſt of a third 9 
Perſon or not is the Queſtion, and whe- 1 


ther within the Execution of the Power: But the Que- 
Now by the Limitations to the Power {tion ie, W he- 


. . 
it is plain, they were made for the bene- oo e 1 
fir of the Remainder - Man: | will eaſily reſt of a d 1 
grant, That when he in remainder for Perſon, Ec. 1 
Life came into Poſſeſſion, he might leaſe 00 

as he plealed; and as to him the Reſerva- bs 
tion is not void, becauſe it may happen 1 

to be recovered; but as to the Remainder - That this Re- 1 
Man it is void, becaule it may not happen ſervation is 
to be recovet' d; ſo you lee by this diſtincti- os un we 3-2 
on it is not void, for uncertainty abſolutely, Nian, ad the 1 
but yet it is not abiolutely and perfectly Reatonttere- aq 
certain: Some Things are in their Nature of. 1 
uncertain, ſome accidental; and to argue, Unfair argu- 1 
That if a Thing as this Rent is, be not un - ing as 0 cer- i 
certain, then *cis certain; and if certain, aa Wl 
it is then good to bind the Remainder- 1 

Man; this is not fair arguing; che ticſt A wide Me- ; Ui 
won t follow, for there is a wide Medium dium. "iſ 
between not abſolutely uncertain and cer- 1 

K 3 „ 1 
Mt 


then 'tis bad. 
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tain, for future Events may alter the Caſe 
here; ſo it is not abſolutely uncertain or 
certain, as if he can be able or ſo lucky 
If three If's as to pitch upon the Sum that was the 
or Suppoſiti- antient Rent; if he can alſo prove it to 
"HS 3 be ſo: And if it ſhall happen, that the 
der-Man, other ſhall not be able to prove that any 
other Sum was the antient Rent, then 
ir may be a theſe three ifs] being ſo luckily with 
good Leaſe, him, it may be a good Leaſe, and he 
bur if nor, may recover his Rent; but if the contra- 
ry to any one of theſe [ifs] happen, he 
can't be certain; on the contrary he mult 
fail and the Leaſe is bad, ſo as to be ab- 
ſolutely void for uncertainty, yer not ſo 
_ as abſolutely uncertain, and the Remain- 
der-Man for whole ſake the Limitations 
Here the Re- are intended, is no Party. Now it is not 
mainder- only capable and poſſible never to be re- 
een wi, duced to a certainty, for the Remainder- 
dificul:iesin- Man may meet with Difficulties inſuper- 
ſuperable. able, and if any uncertainty in it, the Leaſe 
Lo. will be void as to him; And to prevent 
Le lang de any ſuch uncertainty there may be reſcr- 
"+. Ren: ved the antient Rent or more, and that's 
or more, to alternative, and then the Leaſe will be good 
prevent un- according to the Settlement. Tis aid, 
Auge, 20 tbe anticnt Rent is certain by referring 
nſw. as to 
referring do the laſt Rent, at or next before the 
ro the laſt Time of the Settlement, where no Leaſe 
Kent. was in being: I do not agtee to that with 
Submiſſion ro the greater Judgment: Sup- 
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poſe it leas d once at a greater and twice at a 
leſſer Rent, I take the Rent of the former 
Leaſes to be the antient Rents, for the 
laſt might be made by him that had the 
Fee, who is not bound to teſerve the anti- 
ent Rent, but may let it for nothing if 
he pleaſes; here are Lands antiently de- 
miſed, whereof Fines have been taken, ſo 
that here is a flat impoſſibility to make 


135 


He that has 
the Fee is not 
bound to 

re ſe rve the 
antient Rent. 


the Diſtinction, becauſe the Lands have 


been let in all probability for more or 
leſs, as the Fines have been higher or lower. 

The third thing I premiſe is this, That 
the Reſervation and Deed being to be 
made upon a reſtraint of the Power, muſt 
be taken ſtrictly againſt Tenant for Life; 
| becaule of the limited Acts he is to pur- 
ſue, and liberally for the Remainder- 
Man, becauſe that Reſtraint was intend- 
ed for his benefit; and there are multi- 
tudes of Authorities in the Books, That 
ſuch a limited Power muſt be taken ſtrict- 


ly againſt the Tenant for Life ; becauſe 


tho' the Power be for the benefit of Te- 
nant for Life, yet the Reſtraints are put 
upon him for the benefit of the Remain- 
der-Man ; and if we ſhould go on both 
the Reaſons together, it muſt {till be ta- 
ken for the benefit of him in Remainder : 
And for this I inſiſt on the reverſe of rhe 
Reaſon in Mountjoy s Caſe, 5 Rep. 3. b. 
Thar was an Eſtace Tail created by Par- 
On 


liament, 


That the Re- 
ſer vation and 
Deed ought 
to be raken 
ſtrictly 
againſt Te- 
nant for Life: 


becauſe of 
the reſtraints 
put upon him. 
The Reaſon 
in Mceunt j os 
Caſe rever- 


ſed, where the 
Power of Te- 


nant in Tail 
was made 
narrower. 
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liament, and he had a natrower Power by 
the Act than the Law wou'd have given 


him as Tenant in Tail; therefore that 


mult have a reaſonable Conſtruction ac- 
cording to the Makers of the Act. Vice 
verſa, here the Power of Tenant for Lic is 
| Here the E. by way of enlarging the Eſtate, and be- 
ſtare of Je- ing in Augmentation of it muſt be taken 
pant for Lify ſtriRly, and ſo muſt it be taken accord- 
is enlarg d. ; 
ing to natural Reaſon; Now according to 
that, this can't be a good Leaſe to bind 

the Freehold and inheritance of the Re- 


_ Conſtruction mainder-Man „for in conſtruction of 


i Deeds cen- : 
2 Deeds, the true genuine ſenſe and mcan- 


ing of the Parties muſt be attended, ſo 
we muſt conſicer each part of the Power 
in the Decd: And in reſpect of Rent, 
the Rent reſetved muſt be in as good 


Condition as the antient Perſons that 


beld the Eſtate enjoyed the ſame; it was 
The Intenti not intended that general Words, eſpeci- 
on of he ge- ally that theſe mentioned in the Settle— 


neral Words | E - 
in this erl. ment, fliould be verbatim turned into a Re 


ment. ſervation in the Leaſes, but provided for 


a certainty to be had in every Reſervati- 
on of hat Rent ſhould be reſerved, and 
that to be particular, that he in re- 


For a remedy mainder might have a remedy upon his 


0 tn Re- Action, for a Rent reſerved certain, and 
mai: der» 


Mon, be reſerved for the Land; or at leaſt ſo as 


it might be reduced ro a certain Rent by 
referring 


in Terms as formerly had been uſed to 
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referring to a Certainty: And this is the 
plain and honeſt Meaning of the Parties, 
and not to involve the Remainder- Man hat he 
in perpetual controverſy and uncertainty, mig: not be 
as in this Caſe he is obnoxious to; tis invoiv'd in 
that the antient and accuſtomable Rents perperval 
be teſerved, there will be a certain Sum pts 
| reſerved, and here it is diſputable what 
is the antient Rents,and 'tis ſaid, (or more) 
ſo that it may be aſcertained without 
diſpute; and it was intended, that a cer- 
tam Sum be reſerved where the Rents 
| were even indiſput2ble, for a certain Sum 
in all Caſes muſt be reſerved, and the 

contrary would produce Inconvenience, 
for always a certain Rent was antiently 
| reſerved, and ſo it was intended by ha- | 
ving the Counterparts ; and I rely upon The great 
it in this Caſe, that he is under greater diladvanrage 
| diſadvantages than any Frec-holder for- of be Ke. 
| | malnder- 
merly had been; for let us conſider what an. 
it is that by allowing this Leaſe to be 
good, the Reverſioner muſt prove; he 
muſt ptove the Lands he avows for to be - Roe 


1 5 5 verſioner 
within the deſcribing Words of the Leaſe, uf prove if 


| and that the Leſſor was in poſſeſſion, the Leaſe be 

| Which he can't do here, becauſe it is pro- 800d. 

| milcuous and can't be known what Lands 

for what Rent; but if there had been a 

Counterpart, the Leſſee would be for- Advantage if 

| ced to {ay the Leſſor was in poſſeſſion, there boo 
and ſo the Leaſe would be a Concluſion, wenn 2 LOU 
| at 


37 
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at leaſt an Evidence of the Rent: But 

here he muſt prove ſuch a Sum as he de- 

clares for, and neither more or leſs, was 

the antient Rent, or the Tenant will 

baffle him as often as he pleaſes; the Rent 
relerved here is neither like, nor the ſame 

Anſ. to Obj, Reſervations and Rents as uſed anticntly 


That tho a to be reſerved ; and to argue, That tho 


particul3r an expreſs particular Sum had been reſer 


been rcſery'g, ved, the Tenant might put it upon him to 
prove that it was the Rent antiently refer. 
ved, or more; and ſo he in Remainder 
muſt prove what was the antient Rent, 
altho' a certain Sum had been reſerved: 


That is not to be argued, tis a hart 
If the Leſſee Suppoſition, That a Man ſhould go 
mould go about to deſtroy his own Leaſe, that he] 
holds under, for ſo it would be, other: Þ 


about to de- 
ſtroy hisown "7 g | a 
Leale. wiſe he can never avoid payment in an 

Action of Debt for the Rent; and if in 


ſuch Action he ſhould deny it to be the 
The Leſor àntient Rent, the Leſſor or he in Remain Þ 
or he in Re- der might bring his Ejectment, and upon Þ 
mainder ſhewing the denial upon Record would 
migt bring recover the Land and put him out. Nov 


Ejectment. 


This Caſs this Cale here varies, for the Tenant may 


varies and baffle the Leſſor twenty times over, and 


gives great yet keep the Lands in deſpight of his 
Tecth; Bur if the antient Rent had been 
but otherwile reſerved, there would have been no {uct 
if the antient danger, and the Remainder as well as tie 
Lealc had been good; but now he ma) 


ſhift Þ 


adyanrage t9 
the L:tlee ; 


Rent had 
been reſerv'd, 


r 8. , d ES ES 


| difference will ſerve to avoid it, which 
might have been prevented in purſuance 
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ſhift here, as often as he can ſhew there 

was any other Rent antiently reſerved; 
ſo that I muſt be of Opinion, That this The Intent of 
Reſervation in the manner here reſerved, the Sertle- 
is reſerving a worle Rent than uſed anti- 1 
ently to be reſerved, and that the reſtraint e. 

in the Settlement means, That he in the 

Remainder ſhall have the ſame in all mate- 


tial Qualities as well as the Quantity of 


the Rent, and a remedy to attain to the 
certainty and recover the Rent as well 
as the former Freeholders could. There 
are many Caſes to this Point put in 
Mountjoy's Caſe in the 5 Rep. and 1 take Good Autho- 
them all to be very good Authorities, be- et 
cauſe being put by the Counſe! at Bar, Cafe. 
they were denicd to be Law, as a Re- 
ſervation of Rent to be paid at two 
Days, where antiently it had been pay- 
able at four, not good; if Silver, where 
antiently it had been in Gold, and ma- 
ny others there put were denied by the 
A 

q4thly, That this Leaſe as againſt the That this 
Leſſor is not void, but againſt the Re. Leaſe is void 
mainder-Man 'tis void, becauſe not © aga inſt the 


. . Remainder- 
ſo beneficial as uſual, and a very minute jj. 
It migbr have 


| | . been]; reveat- 
to the Settlement by reſerving more than ed by reler- 


dhe antient Rent: but here is none; and vi'g more | 
| if there be, it muſt have all the beneficial e an i. 


Qua- ent Rent. 


in Mountjoy's 
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Qualitics of the Rent antiently reſer vd 
and thoſe ought to be reſerved and obſer. | 5e 
ved, as Mowntjoy's Cale in the 5 Rep. lays, | ;, 
Caſes denied. And there ſeveral Caics for want of that | ge 

denied to be Law, as Silver for Gold, 
or two Rents or two Manors conjoin'd, 2 on 
* part of the Manor for an apportionable | Ic 
ſhare or part of the Rent, as if 20 Acres Se 
1 had been ſet for 20 /. each Acre of <qualÞ 4 
oh value, it is not a good Leaſe if 10 of tlio th 
3 that were even be let at the Rent of 15 gu 
| ' 75, this Caſea ſuch a Leaſe would be void; in the Calf th 
| ſtrels is laid, before us it is much ſtronger, becauſe the of 
Z original Parties to the original Power,] rec 
V have laid a ſtreſs on this very thing, as i cu] 
F they foreſaw and would prevent it; ſot] ſec 
| For the Lef- the Leſſee by that ſhall execute and ſigi yiſ 
ſee to ſign a 4 Counterpart of this Leaſe: But the] inſ 
Counter- Deed here ſignifies nothing, it is a ſhi be 
Patt. dow, and being particular of the Manors v. 
as they were antiently ſer diſtinct, the ſhy 
Tenant may deny he held any particulat I wy 
What advan- parcels, he may ſay, Theſe and theſe go. 
rage the Je- Lands are not contain'd in any Box, a8 cia 
|: ee may call it, of ſeveral Leaſes, and infilF ally 
Ei againſt the upon any Rent he pleaſes, in 20 ſeverllÞ ter, 
| Remainder- Actions brought by the Remainder-Man Þ ho] 


1 Man. and may nonſuit him on the Evidence i why 
P every one of them; and he is eſtopped u to 
MB ſay nothing, but Signing and Sealing i bur 


was intended that ſeveral Leaſes ſhouldbe ]“ 
made, and ſeveral Counterparts, and fe Im 
4 ven not 


Reports u? Chancery, 141 


peral Rents certain, and that to uncer- 
tainty, for which the Settlement provi- 
\ ded: And all which the Parties foreſfaw. _ 
Another Reaſon, or rather Obſervati- Another Ob- 
on, which may ſerve to anſwer what my ſervation or 
Lord Chief Juſtice Holt ſaid, That if the Anſwer ro 
| Scrtlemenr were certain, the Decd was as rainy 
5 3 of the Settle- 
| | certain, and that the general Words in wen or 
the Power are good for a Reſervation : Deed, 
| Bur a true way to execute a Power like oy qt 
this, is not to do it in the general Words 3 Power 
of the Power: In all Caſes they muſt like this. 
teduce the Rent to a certainty by parti- 
iÞ cular expreſs Words; Suppoſe (as I have 
[| ſeen in ſome Deeds) that there was a Pro- 
viſo, That in every Leaſe there ſhou!d be Upon a Pros 
einſerted ſuch Covenants as are uſual to vile - Deeds 
„be inferred in Leaſes in that County 3 
| where the Lands lie, Cc. and a Leale Covenants, 
ſhould be made with a Proviſo in the very 
words of the Deeds: That would not be 
good, nor could it be aided by any ſpe- 
| cial Verdict, finding the Covenants uſu- 
{ ally, &c. And the Words (cr more) al- The Words 
ters it extreamly, and the Leſſor mult lay (er more) 
hold on both the antient Rent or more: matte a great 


3 * ; : aiteration, 
whereby tis denoted, That in obedience but Rin it 


0 to it, he muſt do it one way or other; mult be cer 
but ſtill it muſt be certain. an. _ 
be a third Obſervation or Argument which TINO i 
, I make is, Admitting the Sum reſerved refer to an 


not neceſlary co be a certain Sum, {ure it abſolute cer- 
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As in Lovi- 
ſon's Cate, 


But this Ca 


refers to no- 


to fluctuat- 
ing Cuſtom 
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muſt refer to an abfolute certainty; as in 
the Caſe of Leviſon, there was an ab. 
ſolute Mathematical Certainty, than 
which nothing can be more certain: And] 
in the Caſe of Leviſon and Pigot, the 
very Power provides it ſhould be fo, at 
leaſt 12 4. for every Cheſhire Acre; ſo that] 
it muſt refer at leaſt ro ſomething cer 
c. tain ; But this refers to nothing that is (o;Þ 
on the contrary, to a Thing that is fluc-Þ 
thing ſo, but tuating, Cuſtom and Uſage; the which 
nothing is more uncertain than Antiquity | 
and Cuſtom: Tis certain at the time off 
an old Leaſe there was a Rent exiſting, þ 
and it was then known certainly what it 
was: But to make this good, it muſt 
now alſo be known what it is, but may} 
be it is unattainable by human Know | 
ledge: Asto the Thing in queſtion, there] 
is Certainty abſolute and natural; but we 
mean uſeful Certainty for the benefit off 
Property, and in that reſpect referring io 


Cuſtom and Uſage is uncertain? And 


therefore certum eit quod certo reddi poteſ, * 
if fitted to maintain, that whatever in it 
ſelf is once certain, mult be ever certain, 
will not be granted; for it may or may. 
not be certain according to future Events 
and much leſs to bind a third Perſon: Andi] 
is contradicted by Owen and Apree's Caſe, 
1 Cro. 94. Suppoſing it had been ret 


ring to a Leaſe or Leaſes, between (uchi 
Ea nl 


Reports in C hancery. 143 


one and ſuch a one, that alſo had been What if it 

void between the Leſſee and Remainder- 2 Res 
man, becauſe the Reverſioner might loſe between tuch 
the Leaſe ; and ſo there is not any equr a one and 
valent, to which he may at all times re- ſuch a one. 


fort to be aſcertain'd as in Pigot's Caſe; 


therefore it is not a good Reſervation 


common Right; this is really not an ab- 
ſolute but a conditional Reſervation, good ditional and 


where it is not certain in it ſelf, but re- 


fers to antient Cuſtom and Uſage. There 
is as to Nature an uncertainty, and an 


uncertainty as to the Underſtanding; as 
for lay ing, That a Verdict would have 
aſcertain d it, that would be aiding the 


Defect, and to go before a Maſter or Ju- 


ry to find; and what were the antient 
Rents, is ſupplying a Defect, which has 


been made in executing a Power againſt 
8 ant bi Reb 


vation is con- 


between the Leſſor and Leſſee but not to good be- 
bind the Remainder-Man. The Condition Wen Leſſor 


1s, J let theſe Lands abſolutely, and if an an- and Leſſee, 


, but not 
tent Rent can be found, aud you the Remaiu- to bind the 


| der-Man can prove it, then 1 reſerve it to Remainder- 
ou: But if there be none, and if there be, Man, 


The Conditi- 


and jou cannot prove it, you are to have on war 
| none, Where the 


There is another uncertainty, which I Lands arede- 


don't need to help on, and this is in the ine by fot 


Thing demiſed, and that runs to Apree'S ſcription the 


Caſe: Where Lands are demiſed by ſuffi- Laſſee can'c 


leſs he forfeit 
back, the Læaſe. 


cent Deſcription, the Leſſee can't go #2 back, un 
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back, unleſs he forfeit the Leaſe: But here 
they arc ſo demiſed, That rho' the ant: 
ent Rent had been reſerved, yet the le 
But here he nant may ſay the Lands are more or leſs; | 
may ſay the but if they had been diſtinctly demiled, | 
Lands are and he ſhould ſay ſo in pleading, he] 
would forfeit his Leaſe; but here is no 
light at all for the Leſſor to go by, tho 
But here is he finds the certain Rent; fo that it ß 
only a bare only a bare polſibility, chat by the help 
of great Charges, good Fortune, and the In. 
great Chai- duſtry of himſelf, he may come at hi] 
ges, Sc. Rent, if he can aſcertain the very Lands 
antiently demiſed and their reſpectiye 
If jeſs or ſew- Rents; or if either the Lands be miſta -/ 
er Landsthan xen or the Rent, he is ſtill to ſeek for it] 
Lands leaſed for the Rent reſerv'd anti- 
| ſame Rent, in ently on theſe Lands, and there be lels} 
certain tis Lands in the Leaſe than antiently wer 
Bod. let, that is not a good Leaſe ; bur if leß 
or fewer Lands than antiently were let, 
be demiſed for the ſame Rent in certain, 


more or leſs. 


poſſibility at- 
tended with 


antiently be 
tet for the 


that had been well. 


If there bad In the third place, If there had been 
beenaReco- a Recovery, and a Leaſe of the diver} 
Land in the Recovery it would be bad, and] 
the ſame Exception would hold; but tie! 
antient Rent being a Sum of Money, you! 
might reſerve more than the antient Rent: 
And to it appears, That altho' ] had 1: 
{erv'd by the Words antient and acc 
ſtomable Rent, that would be good . 

tba 


very, Oc. 
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that Certum eſt quod Certum reddi poteſt Certum eft 
will not do in this Caſe; if you can 7% certwn 


inrai 5 reddi poteſt 
maintain the Reſervation on the Leaſe, pot eſt, 


yet the Leaſe is not in ſeveralty as for- this Cale, 
merly the Lands were demiſed; and tnere- | hat tbe 
fore it will be that Caſe in point; or if ae ede oo 
you would make it a ſeveral Leaſe, yet what mA 
here are more Lands, and then it will be was? 


ſtronger againſt you than if there had 


been lets. O, bur ſay you, it is the an- 0% Thatthe 
tient Rent is reſerved only for the Lands antient Rent 


> i : is only reſer- 
antiently demiſed, and not for the other . 

Lands; that won't follow, for the ſame antientLands. 
Lands are not demiſed in the ſame ſeveral 


Leaſe ; the Words are ſeverally, and not The Words 


jointly of all the Lands in the Settlement, of the L aſe. 


reciting the Metluages, Tencments, and 
Hereditaments in ſeveral Manors in the 
County of Cheſter, and all and fingular 
the Lands compriſed inthe recited Power, 


Hhabendum for yg Years, if Sir Charles Or- 


by, &c. ſhall ſo long live, and yielding 
and paying therefore yearly the antient 


and accuſtomable Rents uſually reſerved 

and payable; (not ſaid heretofore) in the (Heretofote) 
leaſing part, only there is a ſeveralty, for [eft out otthe 
| the Leale is ſeveral, and not joint of all K % 
| the Lands in the County of Chester, &c. 


and alſo of all the other Eſtate: Tis a Se- 
verance, but it is the minuteſt that can Here is the 


be ſeveral ; ſuppoſe of four Fields and minuteſt te- 
| four Meſſuages teycrally, where uſually Verance that 


can be, 
LYWO 


will not do 1n 


— — — 
— —— —— — 
— 


* UT — 
9 9— — * 1 GAA? 
.. I re Ang Z — ——. 


. 


2 — 
e 


j 
la 
. 
p 
4 
| 


146 


How the ſe- 


verance 
ought to be. 


Not here 


faid, as anti- 
ently demis'd. 


Here is only 
one R ſerva- 


tion lingly of 


all the Rents 


for a'l the 
Linds. 


Here is only 
a denoting 
thai they 
were antient 
Rents, Oc. 
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two Fields and two Meſſuages were let; 
that would not be good, for it muſt be 
a Severance of all the Things demiſed: 


And I take the Words to be ſuch, yet 


the Lands are not uſually perhaps let by 
Manors, ©. and the Reſervation, Gc. 
yet has relation to Uſage or Cuſtom in 
the demiſing part: Nor is it ſaid as anti- 
ently demiſed; and the Conſtruction that 


is endeavoured to be put upon it, would 


carry the Reſer vation to be ſeveral, fur- 


ther than any Caſe has as yet done; The 
Lands paſs by this Deed all during the 


Life of the Leſſor, and therefore is one 
Reſervation ſingly of all the Rents for all 
che Lands: Theſe Manors reſerving there- 
fore ſeveral Rents, will not be good for 
a demiſe of them where they were uſual- 
ly let ſingle or together; and the calling 
them reſpective, antient, and accuſtoma- 
ble Rents, is denoting what they were, 
not what they were reſerv'd and uſed. 
Dyer 309. Hob. 303. and Moore 201. Tis 
true, the ſeveral antient Rents are reſcr- 


ved, but not for the ſeveral antient Te- 


R ſpective 


Rents) only 


denvies, but 
dots not re- 
ler ve. 


nants; and (reſpective) only denotes, but 


does not reſerve: Therefore I am of Opt- 
nion the Demiſe, tho' ſeveral and not 
joint, yet can't be made any other ſeve- 


ralty than the Demiſe: and that won't 


do the Plaintiff's turn, for that will be 


for all the Lands; and that will be One 
| an 


—— n r F . * 


—. — kn RS ARA oa. thai «. n ASL * 1 


© BB A. => 5% — — wy 1 


Reports in Chancery. 


and Apree's Caſe, 
never let before ; .here are more Lands 
than antiently let: You won't ſay, that 
the Rent was not reſerved as well for the 
Lands not antiently demiſed, for the 
Lands did paſs as much as to their redditus, 
itis for all that is leaſed; and that part 
that was not antiently demiſed, being 
it muſt be apportioned, for there is no 
Covenant for the Leſſee to pay the anti- 


ent Rent for the old Lands, in cale the 


other ſhould be evicted; therefore agree- 
able to common Right, againſt which the 
Power is made, and to what was then 
intended by the Settlement, the Leaſe 
not being ſeverally, much leſs ſingly : The 
general Courſe has been in cxecuting of 
thele Powers to make the Deeds or Leales 
in particular Terms, and not according 
to the general Words thereof: And now 
ſince that when theſe Powers have been 
perhaps, and | believe, much antienter 
than the Statutes for enabling Eccletia- 
{tical Perſons, this was the firſt at- 
tempt that ever was made to delegate the 
Power generally, as | may jay, that was 
particularly to be execured in the fame 
manner as they were done before; and 
for that it would be fatal to all Remain- 
der-Men, becauſe the Tenant for Life 
might upon a ſudden at any Time mike 
a Diſpoſition of the whole Eſtate in this 


un- 
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and ſo let in a Manor Here are 


more Linds 
than antient- 
ly let. 


The Redditus 
is for all that 
is leaſed. 


The Courſe 
Was to make 
ſuch Leales 
in particulat 
Terms, and 
not accord- 
ing to the ge- 
neral Words. 


This the firſt 
Attempt to 
delegate the 
Power gene- 
rally, that 
was particu- 
larly to de 
executed. 
And is fatal 


to R main- 


det-Men, Ce. 
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And the 
Court of 
Equity will 
not aid it. 
And con- 
cludes it isò 
not a good 


Leaſe, 


The Decree 
for an ac- 
compt of the 
mortgag'd 
Eftare, 


Motion to 
Cilcount Ii.“ 
rereſt for the 
Scoo I. 


th ep q fc 
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uncertain manner ; and being a new In- 
vention in derogation of the Common 
Law, and tending ro introduce Perjury, 


Forgery, and. Fraud, the Courts of Equi- 


ty won't aid it by any means; tis to be 
utterly exploded like the attempt of Ju- 
ſtice Richill mention'd in Littleton, I am 

of Opinion it is not a good Leaſe, ſoasto 
bind the Remainder- Man. And accotd- 
ingly decreed, Sir John Hobart ſhould 
be Truſtec fcr the Ules in the Settlement, 
permit his Name to be uſed, and de- 


creed an Accompt for the mortgaged E. 


ſtate; and if the Party ſets up a Title to 
the Inheritance and Mortgage, he muſt 


accompt for the whole Profit as the 


Counſel for the Defendant inſiſted on: 
But the Lord Keeper decreed only an 
Accompr, and if the Accompt were 25 
lay'd, that a Receiver be appointed; 

fus'd to ſpeed the Report upon the Face 
of the Decree, becauſe 'ti preſum'd all 
Perſons will obey. Then it was mov'd, 
That for the Sum of 8coo . devis'd by 
old Earl Charles to Lady Gerrard, and by 
her devisd to young Earl Charles, who 
devisd the lame to the Defendants, Intc- 


reſt might be dilcompred for the fame 


by the Plaintiff, as Adminiſtrator to Earl 
Fittoa, for the time Earl Fitton cnjoy'd 
the Eſtate. But to this the Keeper an- 


{wered, That Earl Charles the younger 
hay ing 
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having the Fee-ſimple in Reverſion, and 
the Fee being fallen now into the Party It 
who was to have that Money, ſhall he 1 
not have it out of the Eſtate? For it is not 
perſonally due on Earl Fitton ; it is too 
hard to give Intereſt for it to you that 
have the Fee, the ſame being a Perlonal 


Demand of Atwood. Thomas's Calc in the 185 * 
Houſe of Lords was the fame; ſhe reco— 1 

| . ? I : w 6 
vered her Portion after the Fee had fallen 4 


in to her: The Keeper ſaid, That was be- | 1 

cauſe of Fraud in the Truſtees, it may be, 9 
and fo would not decree any Intereſt fol 1 
it, but that all Writings, except ſuch as Writings ro 9 
concerned the Mortgag'd Eſtate, ro be ** 3 
delivered up, and thoſe when the Poſſeſſion l ny ol 
comes to the Defendant by Brent Admi- only. © 
niſtrator of Charlote ; And decreed Coſts 9 
for the 4000 l. only, 2s Mortgagees uſu- 
ally have. 
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— 


n 


Mich. 6% Anne Reginæ 
in Canc. 


—— 


Attorney General at the Relation of the 
Maſters and Fellows of Sidney College 
in Cambridge = | 

Ver ſus 
---- Baines and Mary his Wife, Heir of 
Doctor Foh»ſon. 


> Octor Johnſon ſeized of ſeveral 
9 Frechold and Copyhold Lands, 


and poſſeſſed likewiſe of divers 


Leaſehold Lands, ſurrenders the Copy- 


hold to the Uſe of his laſt Will, and af 


ter makes his Will in Writing, whereby 
9 he deviſes all his Eſtate both Freehold, 
Teltdier Copyhold and Leaſchold to Truſtees, 
himlelf had their Executors, &c. in Truſt for the 
no Witneſſes, maintaining and providing for ſeveral 


tho a Codicil | NE 
referring -. POE Scholars of that College, and for 


thereto hag divers other Charities in his Will parti 
4 Wimefſes, cularly expreſſed and directed: This Will 
yer ae was Written all with his own Hand, bur 
6020.14 had no Witneſſes to it; he afterwards 
L-nds, Oe. makes a Codicil, wherein he recites and 


takes 


FF, OR LI TON SP RI” PR TIO . 2 2 
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takes notice of the Will; and this Codi- 

cil was ſubſcribed by four Witneſſes, and 

duely executed, and ſoon after dies; 

and now this Bill was brought to have 

the Truſtees take upon them the Truſts, 

and to have a ſpecifick Performance there- 

of; and it was urged in Support of the 
Charities, that for the Copy hold there C bolds. 
was no Queſtion but the Will was ſuffi⸗- 
cient, becauſe they did not paſs by the 

Will, but by the Surrender; for as Copy- „. Cn 
hold they could not paſs by the Will; Cafe 4. 
and for the Leaſchold Lands they being x _..c.1,1qx. 
but Chattels are part of the perſonal 

Eſtate, and not within the Statute of 

Frauds and Perjurics, but remain at the 
Common Law ; and for them the Will is. 
eſſectual likewiſe ; and for the Frechold, Fre-ho!ds. 
cho? the Will be not effectual, as a Will, 

to pals them within the Statute of Frauds. 

and Perjuries, for want of conforming to 

the Circumſtances required by the Sta- 

tute, yet 'tis good as an Appointment to 
charitable Ules within the Statute of 43 
Eliz, And it was compared to 11 Co. 
Magdalen College Cale, where Want of 
Livery or Attornement ſhall be ſupplied, 
being but Circumſtances concurring to 
perfect the Grant and Intent of the Diſ- 
poſer of Lands; but where there is a 
Defect of Power, there the Statute for 
Confirmation of Grants will not ſup- 


L 4 <0. 


Charitable 
Ules, 
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ply that, as by a Feme Covert, or In- q 
fant ; ſo if Tenant by Knight's Service | ; 
devi the whole, there is a Defect of | 5 
Power for a third part, tho Colliſon's Caſe Þ 3 
in Heb. and Moore before 32 and 34 | 1 
FT. 8. ſeems contrary. Mr. How like- Ic 
wiſe ſaid, that 43 Elis. co-operating | q 


V. 1 Chan. 
Cales, 267, 


with the Will makes it good as an Ap- Ip 
pointmenr, and cited 2 Roll. Rep. 318. Þ tf 
and that that Statute controu!s the Sta- . 
tute of Weſtminſter 2. de dons conditio- b 


nalilus, and cited a Cale inter Dey and Þ ti 

Thwaites at the Rolls about zo Years Þ n 

ago. 

Sir Thomas Pomis for the Defendant | 4 
urged, that the Will not being executed b 

as the Statute of Frauds and Perjuries di- tc 
rects, would not be good to pals the Free- f 
hold Lands, and the taking Notice of f 
the Will in the Codicil can't mend it, J lu 
for that, for ought appears, it might be Þ « 
executed in another Room, and the Wit- Þ C 
neſſes to that ſee or know nothing of the Þ {ii 
Will; and Caolliſon's Caſe of the Infant bi 
comes full up to this Caſe, though the 
principal Cale there does not, and ſo Þþ lat 
does the Caſe of Socage Lands, (as | Þ pl. 
think it was put of Socage Lands) and Þþ an 
tho* 43 Fliz. makes void the Stature 4: Þ M 
Adonis, to that if Tenant in Tail deviſes Þ 
his Lands to a Charity, this ſhall be Þ ih 
good as an Appointment, though not dy 

3 me 
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as a Deviſe within that Statute of Frauds 
and Perjurics, which being a ſubſequent 
Starure to that of 43 Fi =. over-rules it, 
and ſays, that no Deviſe or Bequeſt of 


Lands ſhall be good without ſuch Publi- 


cation and Circumſtances as the Act re- 


quires; and this Statute was made to 


prevent Men's diſinheriting their Heirs, 
tho' it were for a Charity, unlels the So- 
jemnity and Circumſtances required there- 
by were purſued, and that it ought not 
to operate as a Diſpoſition or Appoint- 
ment againlt the Statute. 

Vernon on the ſame Side agteed, that 
43 Elis. repealed the Statute de dean, 
being lublequent to it, and as that did. 


| to mult 29 Car. 2. repeal 43 F =. being 
| lublequent to it; for that Gilables Perſons 


om giving away their Lands without 


uchi and {uch Circumſtances, or to can- 
cel or revoke a Will without ſuch ſolcma 
| Ceremonies, and lays, any Law, Cu- 
ſtom, or Ulage to the contrary, which 
| binds more ſtrongly. | 


Panncefort on the ſame Side and ro the 


lame Ellect, that 43 Elie. ſhouid give 
place to 29 Car, this being ſublequent, 
and made to prevent Perjuries and other 
| Miſchicts by difiaheritiag Heirs. 
| Dobbins in Reply for the Plaintiff, chat Reph. 
| the Will is not to be void by 29 Car. 2. 
| dur only the Deviſe, that ſhall be void as 
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a Deviſe, but yet it may be good as an 


Appointment: Neither is the whole Wil 


to be void, but only the Deviſe of Lands, 


where the Statute is not purſued : And 


he inſiſted farther, that the Codicil ta- 


king Notice of the Will, and being duly 


executed, that makes the Will good al. Þ 
ſo, if it was affixed to the Will; and the Þ 
laying it in another place ſignifies no- 
thing, nor is it to be regarded, for it] 
ſhould relate to the Will, tho' he had it] 


perſonally in his Cuſtody. 


The Attorney General cited Colliſon's Þ 

_ Caſe, which he {aid they had not an{wer- | 
ed; that it was good as an Appointment; þ 
and he ſaid the Statute of 29 Cay. 2. 
might operate upon former Statutes for Þ 
Wills, but cou'd not when they were no 


Wills, but Appointments only. 


The Lord Chancellor held this a very Þ 
good Diſtinction, and ſaid it was found 


out to ſupport Charity before 29 Car. 2. 


but now upon that Statute can this, not Þ 
being good as a Will, operate and be 
good as an Appointment 2 He agrecd tit 
Court would favour Charities, but he 
could not give a Looſe to break in upon 
the Statute, and make Wills, which ae 
often made in extremes, to be good uf 
gainſt the Heir, when there was a vir 
ute to prevent them: and the Statue 


never intended to diſinherit the Heir 55 
| uch 
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ſuch a Diſtinction; and as upon the Sta- 
tute de donis, à Will by Tenant in Tail 


can't be good as a Will, but yet by 43 


Eliz. ſhall be good as an Appointment : 
So now this Statute of 29 Car. 2. ſays 
it mall be void to all Intents and Pur- 
poles, if the Circumſtances required by 
that Statute are not purſued; erzo it can- 
not be good as an Appointment ; but it 
being a favourable Caſe on the one Side, 
and a Charity on the other, he would 
conſider farther of ir, and would confer 
with the Judges in it. 


6 


Hill. 6% Annz Reginz 
in Canc. : 
A Will in 9 


Hyde verſus Hyde. | Sheets ſealed 
| Kc. by the 


| A makes his Will in Writing, and Teſtator, 


thereby gives all his real and per- W iatend- 


þ wr. ing a new 
{onal Eſtate to his Wife, her Heirs, Exe- VI Bend a 


| cutors, Gc. in Truſt to pay his Debts Draugbt 
and Legacies, and he deviſes ſeveral Le- tercof, and 
dacies to his Children and other Perſons, tea off 


8 Seals from 


and concludes, In witneſs whereof l have tus former. 
to this my laſt Will and Teſtament, con- yerhed good 

| [ning Nine Sheets of Paper, and to a e the real 

Duplicate thereof, to be left in the Hands Abe, and 


the other for 


of ſuch a one, ſet my Seal in the Pre- the re- ſenal, 


lence 
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fence of three Witneſſes, who all ſub- 


ſcribed their Names in due Form of Lay, 
Afterwards the Teſtator being minded to 
add other Trutitces to his Wife, and make 


ſome little Alterations in his Will, ſends 
for a Scrivener, and gives him Directions 


to prepare a Draught of Inſtructions for 
another Will, which the Scrivener did 


accordingly, and brings the Paper of In- 
ſtructions to the Teſtator, which he read 
over and approved very well, and ſets 


his Hand to it, and being at a Tavern, 
thinking he now had made a new Will, 
he pulls out of his Pocket the firſt Will 
and tears off the Seals from the firſt Eight 
Sheets, which the Scrivener ſeeing ase 
him,“ What he was doing? Why (tays 
6 he) J am cancelling my firſt Will: 
„ Pray (fays the Scrivener) hold your 


Hand, che other Will is not perfected, | 


* *fwill not paſs your real Eſtate for 


o 


Lg 


© Perjuries: Say you ſo (ſays the Teſta- 
** cor) J am ſorry for that; and imme: 


diately deſiſted from tearing off any more 


of the Seals, and in ſome ſhort Time at 
ter dies, without having done any fur- 
ther Act to perfect the ſecond Will, or 


cancel the firſt. Aſter his Death, on 

Application to the Spiritual Court by tie 

Wife, who was made Executrix of 1 | 
— 


Want of being ſubſcribed and executed 
e purſuant to the Statute of Frauds and 
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laſt Will, they ſentenced it a good Will! 
as to the perſonal Eſtate, and admitted Pro Quer. 
her to prove it: And now this Pill was 
brought by the Legatees againſt the Wife 
and other Truſtees to have a ſpecifick 
Performance of the Truſt in the firſt Will, 
and that the Eſtate might be ſold purſu- 
ant to the Directions of that Will, and 
their Legacies be paid them: It was in— 
| ſiſted, that that Will was revoked by 
making the other, and that the other, 
| tho' there were the ſame Legacies given 
| out of the Lands thereby deviſed to be 
| fold, was nor ſufficient to paſs the real 
| Eſtate, or make any Charge upon it, for 
Want of the Circumſiances required by 
| the Statute of Frauds and Perjuries. 
Sir Foſeph Fekyll urged, that the laſt 
| Sheet of the firſt Will was avoided by 
dhe tearing off rhe Seals from the Eight 
| firſt Sheets; for when in the laſt Sheets 

| he refers the Execution of it, as his Will, 
to his Sealing of every Sheet, as the Sig- 
nal or Teſtimonial of its being his laſt 
Will; if any of theſe Signals fail or are 
deſttoy'd, the whole Will becomes void; 
and here he has torn off Eight of the 
Heals; beſides rhe Statute of Frauds and 
Ferjuries having four Words, viz. Burn- 
ing, Cancelling, Tearing, or Obliterat— 
Ji, and that by any of theſe the firſt. 
Will is to be ayoided, here ate two of 
og _ thoſe 


Pro Def. 


nao — — * 2 — 
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thoſe Acts, for here is Tearing and Can- 


_ celling, and ſo the firſt Will is defeated 


and avoided, | 
Mr. Cowper on the other Side inſiſted, 


tbat tho' the Original Will ſhall by this 
Act be ſuppoſed to be cancelled, yet here 


being no Animus Cancellandi or Revocandi, 
and that as ſoon as he was told of it, 


he deſiſted and went no farther, that the | 
Duplicate thereof, which he took notice | 
of in his Will, remaining intire and un- 
defac'd in the Hands of the Party, to 
whom it was delivered, ſhall be ſufficient Þ 


to paſs the real Eſtate. 


Mr. Williams on the {ame Side inſiſted, 
that it ſhould be only a Revocation pro Þ 
tanto, for ſo much as the Seals were tore 
oft from, and no more, and that for the 


laſt Sheet it ſhould remain a good Will; 


for a Man may revoke Part of his Will Þ 
if he pleales, and yer the reſt ſtand good: 
And Mr. Gilbert ſaid, that ſealing of all Þ 
the Sheets was not eſſentially neceſſary 
to the Perfection of the Will, but only 
ro the laſt Sheet, and that it remains in- 
tire and abſolutely perfect and executed 
and that he had not any Intention o 
cancelling the Will; for that when be 


was told of the Conſequence he deſiſtec 
and the laſt Will was only eſſential for thc 
making the Will remain intite, and thete. 


fore can't be ſaid to be cancelled, 4 
Fe 
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ſhall be good and eſſential to all Intents 


and Purpoſes, the eſſential Part which 
makes a Will ſtill remaining. 


Serjeant Hooper cited a Caſe in C. B. 


ſince the Revolution, where a Man made 
his Will in due Form, and after made 
another Will, whereby he revoked the 
firſt Will, but the laſt Will had but Two 
| Witneſſes, and it was adjudged no Re- 
vocation, for that Statute was made on 
| purpoſe to take away all Conſtructions 
of a Man's Intentions, where the Form 
of the Statute was not exactly purſued : 
But my Lord Chancellor wondred how Curia. 
that cou'd come to be the Queſtion, and 
thought he was miſtaken, ſince the Sta- 
tute is expreſs that no Will ſhall be re- 
voked by a ſubſequent Will, unleſs ſuch 


ſublequent Will be ſigned and arreſted by 


three or more Witneſſes; and in the prin- 
cipal Caſe he decreed this tearing off the 
| Eight Sheets the Seals to be no cancel- 
ling of his firſt Will, not being done 
| Animo cancellandi ; as ſoon as he was told 
of it that the other wou'd not be ſuffi- 
lent to paſs his real Eſtate, he imme- The latter 
diately deſiſted, and left the laſt Sheet Declaration 
Lintire and uncancelled; and took this Dif- 7 gg fn es. 
rence, that for the whole perſonal e 


vocation of 


Eſtate this making of the ſecond Will the former 
Was a ſufficient Revocation of the firſt Will as co 


4 k 1. 5 
in toto, and that it ſhould not be taken * 
3 1 | | | | ro s 


1 

+ 

I 
4+ 
| 

14 

1 

1 

i.3 
1 
; 


1 
13 
oil | 
+ 4 
410 
« | 
"$7 
| 40 
1 
* 
is 
99 
1 
{7 
i | 
371 
ie 
— 149 
a 
1 
39's 
1 : 
1 
1 
1 
1 
In 
1e 
Wt | 
3 3% 
J 
{ 7 
«$0 
1 
1 
14.08 
4 yt | | 
{4 
14 
13 
1. 
: 
Ll 
{; 4 
x 
27 
i 
4. 
1h 
+? 
1 7 
1 
. 
' 
: 
zr x 
1 
11 


i} 
e 
N iN; 


ii 
1 
1 
1: £304 : 
' 8 
: 91 

1 
ws 
114 
1 * i 
1 
118 
U 
44 
$4 N 
' 
| 


i er 6” 


— —ñ—Ü—E— 


— — > — 


- — — 
— — — — — 
— — ——ů ů —— — 

—— EO NN 


| 


160 Reports in Chancery. 


to bega good Will as to part of the per. | Ol 
ſonal Eſtate, and no Will or Revocation | L 
as to the other part of the perſonal Eſtate, | E, 
for his latention ſhould not be taken by Þ F. 
halves; and ſince the Spiritual Court has | tf 
ſentenced it a good Will of the perſonal | ot 
Eſtare, it mult be good for the whole, | de 
and ſuch Legatees of the Perſonalries is | © 
the firſt Will as are left out in the (6 | E 
cond muſt loſe their Legacies, but for Þ fi 
_ thole that had Legacies by the firſt Will Þ 4 
chargeable upon the real Eſtate, if the Þ le 
ſame Legacies were deviſed to them by! F 
the ſecond Will, that they ihould {till | be 
continue chargeable on the real Eſtate, Þ “ 
and ſhould be raiſed out of it: And {o Þ 
he ſaid it would be, whether their Lega 

cies were increaſed or diminiſhed, they! 

being by the ſecond Will made charge. 

able upon, and to be raiſed our of, ric 

real Eſtate likewiſe, which though it was Þ 

not ſufficient to charge the real Eſtate in 

itſelf, yer ſince the real Eſtate remained 
well deviſed by che firſt Will, they 

| thould be ſtill ſecured by that real Eitate, Þ 

for chey were not out of Lands like a 

Rent, but only ſecured by Land, which 

| he ſaid was well devited, but for oth 
We dew abſolute , perfonal Legacies devils 
: by the laſt Will, they ſhould be charge. 
able only upon the perſonal Eſtate, and 

ſhould have the Preference to be firlt pid 

N ou 


Reports in Chancery. 181 | 
| but of the perſonal Eſtate before the other | Il! 
Legacſes in the firſt Will upon the cedl \$ 
Eſtare , becauſe they had their ſeveral | 
Funds out of which they were to be paid, I! 
| the petſonal Legacies in the laſt Will, out 
| of the perſonal Eſtare, which was well 
| deviſed by that Will; and the Legacies i 
| charged upon, of ſecured upon the real fi 
_ Eſtate, which was well deviſed by tie jg 
fiſt Will, out of the real Eſtate; and all 0 
agreed, That the ſecond Will, thie' not | 1 
ſeated and ſubſcribed, #s the Startife of 1 
Frauds and Perjuries directs; yet tis god | 
for tlie perſonal Eſtate, it being #aſ# omiſ 1 
/# out of the Statute, and then it was i 
goed at Common Law. 
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Paſch. 7 Annz Rcginck, 
333 Bill upon 
III Canc . three de- 
0 munands diſ- 
Falls vetſus Everard. de, and x 


two, and te- 

3 | lie ved for the 
JLaigtiff, as Admminiſtratrix to her Hel- ghet where 

band, brought a Bill upon three Be- oer D bis 
mands; klie firſt for 596 J. which ſhe paid badbeen paid 
upon Bond- Debts of her Husband's over by an Admi- 

and above his Afſets; the ſecond for 120 /, . Kaner 
due by chic Defendant upon à Note; the of ve Faun 
1 third for her Dower or rae our of the ly, and other 

be Pace, The Cafe was ſhortly chus: Allowances 

| NM de made to her 


— TPO Err — em Rage —_— * * — _ — 
—— — 2 — — — 9 * 
r * - - — oe 


162 


| diſmiſſed withour much difficulty, becaulz 
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The Plainriit's Inteſtate, upon purchaſing 


an Eſtate in Fee, wanting Money to 
compleat ths Purchaſe, borrowed of leve- 
ral Perſons 500 J. and gave Bonds for re- 
payment, with intereſt: But before theſe 
Bonds were ſatisfied, died inteſtate, lea- 
ving the Plaintiff, his Widow, and . one 
Joln Everard his S0n, a Minor of about 
two or three Years old: The Plaintiff toKk | 
our Letters of Adminiſtration: ro her | 
Husband, and exhibited an Inventory, in 
the Spiritual Court, of his perſonal. Eſtate, 
which falling much ſhort to pay his Debts, 
the Plaintiff, for the Honour of the Fami. 
ly, and to prevent the Creditors ſuing the 


Infant, paid thoſe Bond-Debts, intending 


to have them allowed out of the real Eſtaie 
when the Infant came of Age. The Plain- 
tiff likewiſe, as Guardian to her Son, en- 
tred upon the real Eſtate, and received the 


Rents and Protics thereof for abour og 
Years, when he died, till under & 


and the Eſtate thereupon defended t 70 
the Defendant as Couſin and Heir at Law, 
againſt whom ſhe now brought this Bill, to 


have a Sat cis faction out of the real Eſtate, 
for what ſhe paid over and above her Hul- 


band's Aſſets: And for the 120 J. which 
the had brought co the Accompt of her 


_ Husband's perſonal Aſſets, and for het 


Dowry : As to the Dower, the Bill was 


ſhe 
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ſhe had her remedy at Law; and as to the 
120 J. twas denied to be due; and if fo, 
then fince ſhe ought to be diſcharged of 
ſo much of her Husband's Aſſets, though 
brought to accompt in the Inventory, 
the Bill was diſmiſs'd as to that likewile ; 
but as to the firſt Point, twas inſiſted ior 
the Plaintiff, That ſhe ſtood in the place 


of the Creditors; and as they for want of 


perſonal Aſſets might have fallen upon the 
real Eſtate for Satisfaction of theit Bonds; 


ſo now the having paid them, ſtood in 


their place, and had the ſame Equity as 
they would have had. For the Defendants 
it was inſiſted, That the Plaintiff's Bill 
ought to be diſmiſſed likewiſe as to this 
part, being very extraordinary; for upon 
Payment the might have taken an Alligns 
ment of the Bonds; as is uſual in ſuch Ca- 
ſes, and have ſued them in the Creditors 
Names at I. 

 2aly. It was ſaid, That ſhe received the 
Rents and Profits as Guardian to her Son 
for 16 Years, and would now link all that 
and burthen the real Eſtate with the whole 
oe.” | 


34ty. That the Creditors themſelves 


Pro Quer. 


| Pro Def. 


could have no effect of their Bonds till 


the Infant had come of Age, by reaſon, if 


they had ſued him, the Parol would have 


demurred till his full Age; and therefore 
Ihe was not at all obliged to pay thoſe 
| M 2 Bonds; 
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Pro Quer. 


Cu fla. 


leaſt for the Maigtenance 
and then the Reſidue which ſhe received 


in ſtrictneſs 1 Law. 


of the. Husband, and te ſœe haw it had 
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Bonds, and ſo it was paid in her own | 


Wrong. 

Thereupon the Plaintiſſ's Counſel ur- 
ged, That the Eſtate was nog worth abaye 
33 U. per ae © and that her Dower of 
it came to 11 J. ger Aunum, and that ſhe 
ought to be allowed 14 J. per 2 at 
of her Son, 


would net near amount to fatisfis what 


e pol would | 


have demurred till the lafancs ſull Age 
RA 
Honour of the Family te have choſe 
Debts ſatisfied ſooner, and therefore the 
ought to be allowed them. 


My Lord Chancelies ſaid the patol De · 


murrer Was no Diſcharge of the Debt, it 
was only; a Compoſition. of the Infant, 


that he hond ngs, be hataſſad with, Suits 
before he was of Age to knew how te 


deſenct them, and thag the, Hebs was nc- 
vertheleſs lublifting ; * decregd an Ac- 
compt to be taßen of the perſonal Aſſets 


been applied, and how far it fell ſhort, 


and likewile an Acoompt of what the 


Plaintith had received of: the Rents. and 
Profits of the real Eſtate, allowing hat 


upon the Accompt what was reaſonabla 


for Maintenance off the Infant, and what 
the; had paid on the Bonds for the Bano 
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of the Family, and then to reſort back 
to the Court, and for Colts, c. to ſtand 
revived 'till an Accompt taken, tho' the 
Defendant urged this Aecompt might be 
- the Peril of Coſts on the Plaintitt's 
Side. 
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Legacies de- 
Shickland verſus Hidſon, Maſon, & Us. bilden de. 
| = 3 creed to be 
HE Cafe was, that one John Lodge paid to the | 
having one Son and the two De- Father on his 
ſendants his Daughters, their Unele by Rechgn wich 
Will gave them 50 J. a. piece, and if d- one S. One 
ny of chem died, their Share to go to of the Chil- 
| the Survivors and Sutvivor 2 an eee 
liamted no Time cicker for Payment of gie, i 
theſe Legacies, or within what Time the vent; the Re- 
Death of any ſhould iititle the Survivors; cognizance is 
aud died}; tle Childrew being all under Sed, b aint 
Age, their Father, as next Friend and A“ Repre. 
Guardfan, brought his Bilk in cus Court ſentative, 
| — the Uwe Executors eo have che 31 3 
Portions pat him upon giving Security, 
wich A yo Pope gael ly, 2 F 
tiereupen he aud the now Plaintiff Srricb. bave Allow- 
| lod eiſrereck into a Recognizance before auc for their 
2 Maſter of this Court of 3004: Penalty, gage 
13 M 3 8 3 þ nance, Gs. 
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the Condition whereof (after reciting 
the Decree, and that the Children, by 


| Reaſon of their being under Age, were 


not capable of giving Dilcharges for their 
Legacies) was, that if the Conuſors or 
either of them ſhould pay the ſaid 50 /. 
a- piece to the Children at their reſpective 


Ages of twenty one Years, then the ſaid 
Recognizance to be void : The Father 


after puts out the Son Apprentice, but, 


as was prov'd, gave no Money with him; 


the Son lived Nine or Ten Ycars after he 
came out of his Time, and then died 
inteflate ; the Defendants intcrmarried, 
and {ome Time after che Father died in- 
ſolvent, without ever having paid the 


Portions or the Inter eſts thereof, and the 
Recognizance being now put in Suit a- 


gainſt the Plainriif, the other Conulor, 
he brought this ill to be relieved, and 


inſiſted, thar tlie Father being dead he 
now ſtood in is Place, and ought to 


have the ſame Equity againſt the De- 


feridauc as the Father would have had; 
thar the Father had maintained the De- 


fendants for icveral Years in their Mino- 
rity ; that acither they before, nor their 
Husbands after, Marriage had ever dc- 
manded of the Father their Legacies, and 
therefore no Intereſt ought to be paid for 
them ; and for the Principal, that it ought 
to go towards Satisfaction of their Bur 

p 3 
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and Maintenance, and in particular for a 
Year's Board after Marriage, and when 
their Husbands were obliged by Law to 
maintain them ; and for the Son's Legacy, 
it did not belong to them, but to his Re- 
preſentatives; for tho' no Time was it- 
mired when theſe Legacies were to be 
paid, yet the Law would ſupply a Time, 
and give it them when they were capable 
of having any Benefit by it, or were in 
ſuch Circumſtances as to require it; and 
the Son being put out Apprentice, and 
his living ſo long after he came out ot 
his Time, his Legacy was veſted in him, 
and ought not to ſurvive, but to go io 
his Repreſentatives. 
For the Defendants *twas anſwered and Pro Def. 
proved, Thar they did all the Work of 
the Houſe as their Father's Servants, and 
that he kept no other, and their Service 
was more worth than the Intereſt of their 
Legacies, and therefore no Deduction 
ought to be upon that Account; that the 
father was bound by the Laws of Na- 
ture and of the Land to maintain his 
Children in their Minority, and their Por- 
dions given them by a Stranger ought 
not to be leſſened upon that Account; 
| | fiat for the Year's Board after Marriage, 
ui Was by exprels Agreement, and was all 
| they were to have from their Father; and 
for their Brother's Legacy, admitting it. 
| 12 M 4 did 
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did veſt in him, and ſo belanged to his 
Repreſentatives, yet it being by the Will 

to the Survivors generally withour any 
Times limited, whenever he died, his 
Repreſenratives would be but Truſtees in 
Equity for them. 


Cur, You need not urge this laſt Paine: 
for it was expreſly limited by the Con- 


dition of the Recognizance to be paid 
at twenty one Years of Age, which he 
attained to, and ſo it belongs to his Re- 

ſentatives, and tis not now upon the 
| of the Will, bur of the Reeogni- 
zance; as to the other Legacies > go 
muſt be paid with Intereſt and Coſts, for 
their not demanding them was. no * 
charge of them, for they were tender of 
troubling their Father, but ought not 
therefore to be Loſers ; and he ted, that 
for this Reaſon, the Maſter of: the Rolls, 


who had longer Experience than himſelf, 


would never allow a Child's. Legacy to 
be paid to che Father or Mother upon 


any Security whatever, by Reaſon of: the 


5 Strife and Diſpute it miꝑbt occaſion in 2 


Family; and for the Maintenance of them 
in their Minority, the Father was bound 
to do ir, and their Portions. given by a 


| Stranger: are Nothing to him more than 


if they had not any; and for, the Intereſt 
of them, their: Service. was more worth, 
and cherolore they are co have Incereſt 


but 


89 * Do 


2 — 
— 


30 


ut 


| Via, A8 to, part to the Uſe of William for 
Life, Reæmaindar to Mary lis Wife for Life 
for her Joincure, Ronamadix ro Milllam in 
ſpecial and: general Tail, Remainder to 
din Ramland in hee; and as to the other 
part to Sir Namlumd for Life, Remainder 
Jo ff llan for Life, then u Truſtess, du- 
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but for the Year's Board after Marriage 
the Plaintiff muſt be allowed, the Proof 
not being full as to the Agreement. 


1 


— — — 0 


Ter. Trinit. 7% Annæ Re- 


ginæ in Canc. 


Litton Stroat, alias Litton, verſus Lady 
' Buliland & al. 


| HE Caſe was this, Sir Ronlaua Divers IG 
Litton had Iſſue by Judith, his firſt tlements 
Wife, William, afterwards Sir William Lit- made on 
n Rowland, and dum who was married 5. 86, 
to Sit George Strodr, and Mary who was guceflor, 
martied to Sir Francis Ruſſell ; and had Quere how 
Iſue by Rocca, his fecond Wiſe, the far controul- 
preſent Couuteſs of Falkland; and on the able b) 3 


ſubſequent 


20th of February, 1665, by Indenture and Will made 
Tie on the Marriage of V:lliam, his eld“ by the Heir ? 
| eſt Son, with Mary, Hwnriſon, ſettles his did ſuch 


Wills exe 


bltate in Aerrfurdſhire in this Manner, pounded. 


ting 


170 


ring his Life, to ſupport the Remain- 


ders to his firſt and other Sons in Tail 
Male by any other Woman, Remainder 
to Sir Rowland in Yail Male, Remainder 


to the right Heirs of Sir Rowland ; and 
as to the Reſidue, ro the Uſe of Sir Row. F 
land during his Life, Remainder to .. 


liam in {pecial Tail Male, Remainder to 
Sir Rowland in Tail Male, Remainder to 
the right Heirs of Sir Rowland : And al- 
terwards by Indenture and Fine for bar- 
ring the ſeveral Eſtares Tail, limited in 
Remainder to Sir Rowland by the pre- 
ceding Deed, he ſettles and conveys all 
thoſe Lancs to the Uſe of himſelf for 
Life, and after his Death, and after the 
reſpective Uſes and Eſtates precedent to 
the Eſtates Tail therein limited to Sir 
Ron (aud ſhould determine, to the Uſe of 
Sir Hancis Ruſſell and Sir Nicholas Strodt 
and their Heirs, in Truſt to permit Hon- 
land Litton, his younger Son, to take the 


Prolits during his Life, and after in | rult 


for his firſt and other Sons in Tail Malc 
ſucceſſively, then in Truſt for ſuch Per- 
{ons and Eſtates as Sir Rowland ſhould by 
Deed or Will appoint, and in Default 
thereof in Truſt for the right Heirs of 
Sir Rowland : And afterwards by Leaſe 
and Releaſe Sir Rowland conveys Lands 
in Hertfordjoire and Bedfordſhire to Sit 


Francis Ruſſell and Sir Nicholas Strode and 
* cheir 
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their Heirs, to the Uſes and Truſts fol- 
lowing, viz. As to thoſe in Hertfordſhire, 

to the Uſe of Sir Rowland for Life, then 
in Truſt to and for the Ule of Rowland 

the Son for 99 Years, if he ſhould fo 

long live, then to Truſtees during his 
Life, then in 1ruſt and for the Uſe of 
Rowland's firſt and other Sons in Tail 
Male, Remainder to the right Heir of 

| Sir Rowland; and as to thoſe in Bedford- 
# /ire, to the Uſe of Sir Rowland for Life, 

| Remainder to Romland. &c. (as the other) 

Then in Truſt to and for the Ule of the 

| right Heirs of ir Rowland. Romland the 
| Son dies without iflue in the Life of Sir 
| Rowlazd, who after, in 1674, died like- 
| wiſe: Then William, now Sir Milliam Lit- 
nun, by Will in Writing, deviſes part of 
| the Lands compriſed in the Settlement of 

| 65 to Dame Philippa, his Wife, tor her 
Life; and then comes this Clauſe, - And 

| all other my Lands, Tenements and He- 

| reaitaments (out of Settlement) | give and 

| deviſe to Litton Strode, (the now Elaintiff) 
Son of Sir George Strode, and his Heirs, ' 

upon Condition, that if I leave any 
Daughters by my Wife, or that ſhe be 
i enſeint at my Death, and after delivered 
: 
5 


of any Daughter or Daughters, that he 
ball pay four thouſand Pounds to ſuch 

rc baughter or Daughters; and alſo upon 
d FF fhisexpce(s Condition, that he ſhall change 
rc | his 
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his Name from Strode to Litton, and write | 
his Surname Litton to all Deeds, es. and | 


if he does not, Cc. then to go over to 


the Lady Ruſſell and her Heirs; and makes 
him and Dame Philippa his Executors and | 


reſiduary Legatees : After making this 


Will Sir William forecloſes the Equity off; 
Redemption of ſeveral Mortgages, and | h, 


purchaſes ſeveral other Lands of Inheri - 1: 


' tance, and was allo at the Time of ma- ,, 
king his Will ſeized of divers Copy hold en 
Lands not ſurrendred to the Ufe of his 


Will; afterwards Sit William adds two 


Codicils, which he wills ſhould be a» | 


nezed te his Will, and thereby gives | 7 
ſome particular Legacies to other Per- Þ ff. 


ſons, and both Codicils had three Wir- 


neſſes a-piece, but were not annexed to 
his Will, char being in the Country, and Þþ ;; 
Day Sir Wilkaw dies withour I. hi 


ſue; and now the Plaintiff Litton, ali 8. 
Strode, brought this Bill to have a Diſeo- Þ 


very of the Deed and Wriring 


of tlie 


Tuan rei Memoriam 5, and what hands pil: 
ſed: by this Wilt was the principal Point 


there 


Lhe' Cooty agreed im tiis Cale, tht Nu 


$ and to 
have the Lands, whereof the Uſes were lu 
determined as given to him by Sir Wilkow | pe 
TLitians Will, and an Accompe 5 
Profits, and that the Will mighe be eſta- N hi 
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there was no part of the Eſtate ſo ſettled, 
but that it would take Effect in Poſſeſſion 
alter Sir William's Death, if he died with- 
out a Son, as in Fact he dic. 
It was argued for the Defendant by 
Þ| Sir Thomas Paws, that the Condition be- 
ing only that the Plaintiff ſhould change 
his Name, and not that he and his Heirs 
| ſhould do it, the perſonal Eſtate, which 
was more than 20000 J. was a ſuffici- 
ent Conſideration; and as to the Words 
themſelves, And all other my Lands, 
Tenements and Hereditaments (out of Set- 
tlenent) tis very plain they are Words 
of Deſeription what Lands he intended 
ſhould paſs, and to take in any that were 
in Settlement would be tatally to extin- 
guiſh and reject. thoſe Words, which are 
repeated. Three Times in the Will to. ſhew 
| his great Care not to break in upon any 
Settlement, and therefore are nat to be 
looked upon as unwary accidental Ex- 
preſſions; and faid he believed twas a 
ſuperſtitious Notion that a great many 
| People had entertained, that a Man cou d. 
not diſpoſe. of an Eſtate which came from 
his Anceſtors, but ought to let it go. to 
his: Heirs as it came to him, tho Lands 
„It his own acquiring he might do what 
be would wich them; and this. ſeems to 
de the Intention of this Will, thar he 
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which were ſettled by his Father, and 
came to him by Conveyance from his 
Father; for the Words are to be taken to 
diſtinguiſh the Lands, and not the Eſtate 
in the Lands, and the Words operate up- | 
on both, vis. Thoſe he had out of Set- 
tlement were to paſs, and thoſe in Ser: 
tlement not to pals ; as to the 4000! 
which is made part of che Condition of 
the Plaintift's taking, twas very fit that 
when Sir William gave away lo great an | 
Eſtate, that he ſhould charge it with a 
Fortune for his Daughters if he had any, 
and this was more proper for her than 
the Land itſelf ; for if ſhe died before ſhe Þ © 
came of Age to ſettle it, it would have 
gone away from her Husband (ſo he 7 
would have Nothing with her) to Si FR 
Wiliam's Three Siſters, as Heirs of dt s 
Rowland, tho the Lady Falkland were bu 
of the half Blood, becauſe there was 10 
poſſeſſio fratris in Sir William, he having 
Poſſeſſion of the Eſtates Tail only; and 
the Words out of Settlement are very me 
terial, for if they had not been in Settle 
ment at all, or as the other Side would. 
have them to be uſeleſs Words, and , 
no Force at all, becauſe of the old Re 
mainder in Fee, they would have gone, 
the Heirs of Sir William only, but the,; 
Settlement being ſtill in Force, which i} 


would not diſturb, they will go as they 
O1121l 3 ä 


Neports in Chancery. 


dought to have done: As to the Caſe of 
Coole and Gerard, 1 Saund. he ſaid, there 
he had no other Lands but what were 


ſettled or deviled. 
Sir Foſeph Jekyll on the ſame Side ſaid, 


| the Words were to be taken, all his 
| Lands nor compriſed in any Settlement 
ol that Family, and not all that he had 
a Power to diſpoſe of, which would be 
very impertinent; for if he deviſes all, 
he deviſes all that he has a Power to de- 
| viſe, and then to ſay all that he had a 
Power is impertinent; beſides theſe Lands, 
' Which were about 2000 J. per Aunum, were 
actually in Settlement at the Time of 
making the Will; for he was then Te— 
nant for Life, Remainder. to himſelf in 
| Tail Male by Mary, Remainder to him- 


ſelf in Tail Male general; and therefore 


| the Reverſion which he had woula nor 
| make it good, for that took Effect only 
at his Death, and the Words are to be 
taken as they were meant at the Time of 
| ſpeaking them, and not to wait and ex- 
Þ pcct till his Death for a Conſtruction; 
as to the Mortgages he {aid they paſled as 
part of his perſonai Eſtate to the reſidu— 
ar) Legatecs, and not to the Devilce ; 
and as to the Caſe cited by Brother Prat 


of Tenants in common, no doubt but 
Tenants in common may deviie, though 
ynccnancs cannot, and the only Que- 


4 {t10n 


mitied io ex- Lord Chief Juſtice Trevor, and Juſt 
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ſtion there was, whether the Partition | 
after was not a Revocation ? Then they 
would have Evidence read to prove what 
was the Teſtator's Intention by theſe Þ 
Words, which was oppoſed by the other Þ 
Side; viz. Sir Edward Northey, who i Þ 
ted 5 Co. Lord Cheyney's Caſe, 4 Co. Ver. 
noms Cale, and Cro. Fac. 144. Molinens's Þ 
Caſe, and ſaid there could he no Aver. 
ment out of the Will ſince the Statute of Þ 
Frauds and Perjuries. Serjeant Prat, that 
no Parol Declaration out of Will ſhould 
be admitted, and ſaid he never knew it 
_ any Calc, unlefs — in this 
urt, to prevent a reſultins Traſt, bu 
V. Chan, not where bn was Nee Wiit. 


Cale 197. ten Will as here. Seijeant How eitel 


Bertie and Lord Falkiand's Cafe in Loud 
Keeper Wright's Time to that pur poſe 
and Dobins ſaid, then a Nurſæ, an Ap 
thecary, Children, and every Body tha 
attended a fick Body, and would catch, 
every Thing that drops from him, at e, 
ry broken Saying or Exprethon, wou], 
; be the Wieneſſes. But the Court wil | 
Cura the Adfiftance of the Maſter of the Rol 


Evidence ad 


plain the In- Tracy, agreed, that. where the Words (ta 4 
rent of the ir #quilibrio, and are ſo doabrful, iſh 
a Win, they may be taken one Way or of 
there tis proper to have Evidence 16 

do explain them, and we will — 3 

4 F 
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"NF how far it ſhall be allowed, and how far ll 
not, after tis read; and this is not like nn ll 
it} rhe Caſe of Evidence to a Jury who are | | 
e eafily byaſs d by it, which this Court is Þ 
| not: And the diſtinction in Cheney's Cale 1 
well warrants the reading of Evidence, j 
7 where the intent of the Teſtator is doubt- bi 
ful; as there, where a Man had two Sons "jt 


named John, Cc. which, my Lord Chan- 1 
of cellor ſaid, differed not from this Caſe, 
my where the Words hang in equal balance, 

e what Settlement he intended: Then Proof 
IF being made, it appeared by ſeveral Ex- 
pteſſions of the Teſtator, That he never 

but would infringe his Father's Settlement, 
its and that his Father was a wiſe Man, and 


tea ſertled his Eſtate as he would have it go, 1 
a and therefore he would not break into any 
oe of thoſe Settlements. = A 
MF Aﬀcer which the Counſel for the Da- Pro Def. * 


ta fendant went on, and Serjeant Parker ſaid, 
hk lt muſt be intended ſuch Lands as were 


eve 8 not comprized in any Settlement, or ſuch 


9 as were; and yet the effect of them was 
uu quite at an End by determination of the 


particular Eſtates; and it was intended 
not to hurt thoſe, for whete the Uſes were 
continuing, he cou'd not deviſe away, i 
I Saund. 170. And he obſerved that in I 
other places of his Will, where he devi- i 
ſed Rent-charges, the Words were gene- i 
TW ral, ſout of all his Manors, Lands, Ge. Ul 
oy * wWith- We 
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without ſaying [out of Settlement :] And 
here *tis not limited to him and the Heirs 
Male of his Body, but tothim and his 
Heirs; ſo that if he ſhould have only ! 
Daughters, it would go immediately our | 
of his Name again: Beſides, if Sir Wil- | 
liam Litton had a Son after making his! 
Will, as there was tlie {ame probability Þ 
for a Son as a Daughter, that Son would | 
have all the Eſtate ſo ſettled in Tail; and 
et the now Plainiff muſt have changed 
bis Name, tho' he could have only had F : 
what was not ſettled : And Cro. Car. Roſe, v. 
Berkley was cited to ſhew, That admit- 
ting the Words to be in equilibrio, yet 
there were two Things to turn the ba- |! 
lance on their Side: Firſt, That they Þ ! 
were Heir at Law, and therefore to be Þ | 
favoured. 24h. Nothing of what the t 
| Witneſſes depoled trends to the Applicati- Þ Þ 
on of the Words, but only that he would Þ ' 
not alter the Settlement, becauſe my La- . 
dy Falkland was as much his n 4 
Child as the others. 1 5 | . 
3 Jennings on the ſame Side. As to the f 
| Preamble of his Will, viz. And as for my K 
| temporal Eſtate, &c. they are Words of I © 
coutte, and the Drawer of the Will no 7 
very skilful Perſon. As to the. Codicils 15 
he laid, They not being annexed; ro the 
Will, could not amount to a new. Publi- | of 
cation of the Will; and therefore the 1, 
FT Free- k 
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Freehold Land, purchaſed after making 


the Will, could not paſs by it; neither 
did the Mortgages paſs to the Deviſces, 
but being only a Security for Money, 
are to be reckoned part of the Perſonal 
Eſtate, and ſo to belong to the reſiduary 
Legatees. . „5 


Techmore on the ſame Side ſaid, The 
Words, ont of Settlement, were inttoduced 


for the ſake of the Heir at Law, as well 


as the Words of the Deviſe were for tlie 


mc: | 
Sir Simon Harconrt on the ſame Side: 


| Suppoſe the Words had been, All my 
| Lands under Settlement, then no doubt 
they have contended, That all he had 
| Power to give ſhould have paſſed. As to 
| the Copyhold, this Court won't ſup- 
| ply the Defect of a Surrender, for a De- 
vilee ro diſinherit the Heir at Law. As 
boo the Mortgages, That they ſhould paſs 
as real Eſtate, he ſaid, was a ſtrange Do- 
dtine in this Court, when they were nor 
forecloſed nor releaſed at the time of ma- 
king the Will; and tho' they were fo a 
ter, yet then twas in Nature of a new 
Purchaſe, and a new Right, and will not 
baſs without a new Publication. 


Conper on the ſame Side. He {poke only 


of the Evidence, that proved, That Sic 
| Wiliam would not break in upon his Fa- 
| thet's Settlement, rho' he was told my 
| N 2 Lady 
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they are ſaid to be in Settlement, and i 
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Lady Falkland would come in an equal 
Sharer with her Siſters; and that he had 
ſo declared before the Will, at the time | 


of the Will made, and after to the very 


time of his Death. =D 
Williams. Suppoſe he had leaſed ſome | 
Lands, and had others in Poſſeſſion, and] 


then deviſes all his Lands out of Leaſe; . 


ſurely thoſe in Leaſe would not have palled, 
no more will the Lands here which are] 


in Settlement; tho' it had been a Grant 


with ſuch Words, which is a much ſtronget Þ 


| Caſe: As to the Codicils, they cannot 


amount to a Republication, becauſe not Þ 


affix'd to the will, 1 Ro. Ab. 617. As v 


the Mortgages he ſaid, If they releaſed 
the Equity of Redemption after the Wil, 
that would have been ſo far from paſſin 


them by ir, that it would have been ] 


Revocation of the Will, the Releaſe be 
ing to him and his Heirs ; and when f 
begins [all the Meſſuages, Lands, G 
which are things of an inferiour Natur 
ro Manors, Cc. no Manors can pals. 20 
Arcbiſhop of Canterbury's Caſe, | 
Mr. Hew, Where there is any U 
that is ſtill executory and not execute 


ancient way of executing Remainders u 
on Fines ſur Grant & Render was by K 
facias, 24 Ed 30. Co. Lit. 184. 4. 1 

here a great part of the Eſtate was ! | 
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Indenture of 72 J. limited to the Truſtees 


and their Heirs, and therefore 'twas in 


Settlement and executory. 
The other Side, who had argued firſt, 


(tho' by miſtake I have inſerted them laſt). 
ir James Selby, Serjeant Prat, Sir Pro Quer- 


vis, Sir 
Edward Northey, Serjeant Hooper, Serjeant 
How,” Dobins and Brydzes, who all inſiſt- 


ed chiefly, That the Remainder of all 
being limited to Sir Rowland and his Heirs, 


'twas the old Uſe and the old Reverſion, 


and no new Eſtate; and therefore it was 


never in Settlement, but out of Settle- 
ment at making the Will, and cited Pybus 


| and Mitford's Cale, and Fenwick and Mit- 
ford's Caſe, 2 Vent. 286. 1 Lev. 212. 


That he had given his Wife part of the 
Lands comprized in the Settlement, and 
then ſays, All other my Lands, Gc. out 


J of Settlement; which muſt be intended 


all that he had power to give; that other- 


| Wiſe the Eſtate that would be coming to 
the Plaintiff, would not be a ſufficient 
Conſideration for changing his Name, and 
taking that of Litton upon him, which was 


intended ſnould be continued in the ſame 


Grandeur and Dignity, as it had been for- 
| merly in Sir William's Family; and being 
chatged with 4000 J. to Daughters, if any 
| ſhould be, would have reduced it to little 
or nothing, if the other Lands ſheuld nor 
I pa 8. 


N 3 2aly, 
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2.4ly, That the making of Codicils, and 


directing they ſhould be annexed to his 


Will, would amount to a new Publicati- 
on of his Will, tho'it was not in fact an- 


nexed ; _— he therein took notice of 


his Will, nen the new purchaſed 
Lands wool: 800 

34h. Tithe legal Eſtate of the Mort- 
gages paſſe ed by the Will, and when the 


Equ ty of Redemption was afrerwards re- 


caſed, fotecloſed or extinguiſhed, that 


made the Deviſe ablolute, and goes in 


favour of the Deviſee; and the rather, 
becauſe when he had it in his Power to 


have them Land or make them Money, 
he choſe to continue them as Land, and 


had the legal Eſtates in him to deviſe. 
q4thly. That this Court would ſupply 


the Defect of a Surrender of the Copyhold, 


being for the Advantage of a Grandchild, 


as they have frequently done for a Child. 


The Court gave no Opinion, but aid, 
They would rake time till next Term, 
and then they would give their Opinions: 
But they took Notice, that by the Deed 
of 72 l. all the Eſtates are limited to Sir 
Francis Ruſſel and Sir Nicholas Strode, and 
their Heirs in Truft, ro permit Rowland 
the Son to take the Profits during his Life, 


ec. and after in Truſt for Sir Rowland and 
his Heirs; and therefore it could not be 


the old Ule in Sir Rowland, but a new Uſe 
3 3 e ö e 0 3 1 ot 
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or Truſt; and if the Truſt to tlie right 
Heirs of Sir Row/and be kept in the Iru— 
ſtees, then 'tis not out of Settlement: Bur 
if this Court ſhould look upon the Ceſtui 
que Iruſt as executed, then 'twill be in 
Sir William, and by conſequence out of 
Settlement ; But what Contiruction theſe 
Words ſhall have, is the Queſtion, ec. 
And the Court took time to conſider of 
this Caſe till Trinity Term; when on Med- 
neſday the 17th of June, they all unani- 


181 


mouſly, viz. Tracy, Trevor, Maſter of the Opinio 
Rolls, and my Lord Chancellor, gave Curie. 


their Opinions for the Plaintiff. Firſt, 
Mr. Juſtice Tracy put the Caſe at large, 
before he entred upon the main and gene- 
ral Queſtion ; he argued, That the De- 
poſitions read in this Caſe, ought not ro 
be received, or to have any weight or in- 
fluence in this Caſe; and ſaid, This dif- 
fered not from rhe principal Point of my 
Lord Cheney's Caſe, 5 Co. and took a dif- 
ference between a void Deviſe and a doubt- 
ful and uncertain one; as if J. S. has ſe- 
veral Sons, and a Deviſe is made to one of 
the Sons of J. S. this is entirely void and 
can never be made good; but if it be only 
doubtful and uncertain, it muſt receive its 
Conſtruction from the Words of che Will it 
ſelf, and no Parol Proof or Declaration 
ought to be admitted out of the Will to 
aſcertain it; for then Marriage- Settle- 
ments or Purchaſes may be defeated 
N44 twenty 
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twenty Years after they are made by 
ſuch Parol Proof ſtarted 3 : But where a 
Man has two Sons named John, and de- 
viſes to his Son John, without ſaying | 
which of them he means, tis very con. 
ſiſtent with the Words of the Will to ad. 
mir of Proof to explain which of them | 
he intended, and the Words in the Will | 
are not at all altered by it, And now | 
ſince the Statute of Frauds and Perjuries, | | 
this is ſtronger; becauſe by that Statute, Þ 
all Wills are to be in Writing, &c. As to! 
the main and general Queſtion of the Caſe, Þ ] 
he held, That not only thoſe Lands of Þ 1 
his own Purchaſe, bur likewiſe all other! 1 
Lands in any of the Settlements, the Uſes | | 
whereof were to determine upon his! 3 
Death, or his dying without Iſſue, would Þ f. 
paſs by this to the Plaintiff; for tho'theyÞ & 
were comprized in the Settlement, yet] 2 
the Uſes of them being determined upon n 
his Death, they cannot be ſaid to be in m 
Settlement; as if a Man makes a Settle. ] St 
ment of all his Lands in ſuch a Count), th 
except ſuch and ſuch particular Lands; he 
ſurely thoſe Lands that are excepted ar} fic 
not in Settlement, tho they are compriʒ 
er mention'd in the Deed of Settlement th 
And if he had intended to have given t his 
Plaintiff only the Lands of his own Pu dc 
chaſe, he would have expreſs'd it ſo; au mi 
the Defendan:s do admit thoſe Lands chi pa 
wi . Ver 
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wete limited to Rowland the Son, paſſed 
by the Will, he being dead without Iſſue, 

2aly. Becauſe the Inheritance, or Truſt 
of the Inheritance of all thoſe Lands re- 
ſulted by Law to Sir Row/ang,as part of his 
old Eſtate, and the Limitation of it to 

the right Heirs of Sir Rowland was only 
clauſula clericalis, and ſignified nothing; 
and ſaid, There was no more reaſon why 
the Reverſion of thoſe which he had as 
Tenant in Tail, after poſſibility of Iſſue 
extinct, ſhould paſs; than thoſe which 
he had as Tenant in Tail, which deter- 
mined likewiſe upon his Death without 1(- 
ſue; And his intent here ſeems clear, That 
he thought he ſhould die without Iſſue; 
and cited Alen 28, 1 Lev. 212. which, he 3 
ſaid, was the Caſe almoſt in terminis, 
& 1 Leon. 251. Bennet v. French, & 2 Vent. 
285. As to the Objection, That he could 
not deviſe thoſe that were in Settle- 
ment; and therefore the Words [our of 


e. Settlement] if they did not exclude thoſe 


that were in Settlement, would be void, 
he laid, The Authorities cited were a ſuf- 
ficient Anſwer to it. 1 

3q4ah. His Intent appears to paſs all 
thoſe Lands, by his deviſing Annuities to 
| his Wife out of all his Eſtate, becaule he 
| doubted whether ſome part of his Eſtate 
might not be ſo ſertled, that it could not 
pals by the Will, and conſequently the 
| . : An- 


Mod. 228. 
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Annuitics not take place out of them, 


and therefore he charged his whole Eſtate 


with thoſe Annuitics. 


 4thly. The Circumſtances of this will 


prove his Inteat to paſs them, as by in- 
creaſing his Wife's Jointure, continuing 
his Name and Blood, which could not 


he intended without ſupporting it to that 


Grandeur, Dignity, and Honour he him- 
{elf had lived in; and that it was not li— 


mited to the Heirs Male of the Plaintiff, 
was tae unadviledneſs of the Attorney 


that drew it to omit, for no doubt it was 
in the Intention of the Teſtator: Beſides, 
his deviſing part of the Lands ſettled to 
his Wife; and then ſaying afterwards, 
And all other my Lands, &c. ſhe ws that he 


intended all the other Lands which he had | 
in his power to deviſe: His giving the 

4000 /. to any after - born Daughter, and 
making no Proviſion for any after · born 


Son, who would only have the new pur- 
chaſed Lands, &c. and no looſe Words 
ſhall overthrow a Will, Hob. 65. As to 
the Mortgages he held, They did not 
paſs to the Piaintiff” by the Will, the) 
being in Equity only Securities for Mo- 


ney, and were part of his perſonal Eſtate; Þ 
and when the Equity was afrerwards put- 
chaſed in, twas then as a new Acquiſit- 


en, a new purchate in Fee, and did not 


paſs by the Will made before: As to thi 0 
— ner 
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new purchaſed Lands he held, they did 
not pals by the Will, nor can the Codicils 
amount to a new Publication of the Will, 
not being annexed to to ir, and being 
made 8 to another purpoſe, 2 Ro. Ab. 


617, 618. As to the Copyhold, he 


thought in this Caſe the Court would not 


ſupply the want of a Surrender to the 


Trevor agreed with him in omnibus; 


accord. 


- uſe of his Will, and that therefore they 
| ſhould deſcend to the Heirs at Law. 


| he ſaid, As to the particular Eſtates, thoſe 
Lands indeed were in Settlement; but as 
to the Inheritance, it could not be ſaid to 
be in Settlement, that being the old Re- 
verſion and Inheritance which he had be- 
fore; and tho' it was limited to him and 
his Heirs, yet it would have gone to them 
without any ſuch Limitation; and he 
did not enjoy it by vertue of the Settle- 
ment, but as the old Eſtate and Inheri- 
| tance which he had in him before. As 
| to the Mortgages, tho' the legal Eſtate 
| paſſed by the Will, yet they being in 

Equity only Chartels, and looked upon 1 C 
Las Part of his perſonal Eſtate, the Cale 253. 
| Deviſee would be bur Truſtee of them 
lor the Girls. As to the Copyhold he 
ſaid, This Court had helped no further 
than for Son, a Wife, or a Creditor, and 
| therefore they ſhouid not paſs. Maſter 
of the Rolls accord. Lord Chancellor 


Chancery 


2 Chancery 


Caſes 52. 
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accord. Firſt, As to the Copyhold he 
ſaid, As this Caſe was circumſtanced, it 
would be more Equity for this Court not 
to ſupply the want of a Surrender, than 
7 Chancery to ſupply it; for Equity conſiſts in Equa- 
Caſes 245- lity, and it would be very unequal for the 
Plaintiff ro run away with all and the 
| Heirs at Law to have nothing, when the 
Law itſelf has thrown a part to them; 
and twould be then no Equity to take it 
from them, tho' rather than a Wife ſhould 
want a Maintenance, a Child a Proviſion, 
or a Creditor go without his Debt, this 
Court will ſupply the Want in ſome 
Caſes. „ . 
2aly. He held, That the new purchaſed | 
Lands did not paſs by the Will, the Co- Þ 
dicils made after not being annexed to the 
Will, and therefore could not amount to 
a new Publication of it. 
3aly. As to the Mortgages, they be- 
ing but Chattels and Securities only for 
Money at making the Will, and ſo no] 
Inchoation for paſſing them, tho the Þ 
Equity of Redemption be after bought in 
or forecloſed, yet they cannot paſs, that 
being a Revocation pro tanto: As to the 
main Point, he took ſeveral Diſtinctions, Þ 
1#. As to the Lands which he had f Þ 
his own Purchaſe, there was no doubt 
but they paſſed. e 
zaly. As to the Lands which were 4 | 
| . tled 
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tled upon the Son, there was no doubt 


likewiſe, but that they paſſed, the uſes of 
them being all determined, and the In- 
heritance ſettled and veſted in Sir Milliam. 

zaly. As to thole whereof he was Te. 
nant in Tail, Cc. they likewiſe paſſed, 


and ſo did allo thoſe whereof he was Te- 


nant in Tail, and the Uſes determined. 
As to Mr. YVernon's Objection, That ſup- 


| poſe he had deviſed all his Lands in Set- 
tlement, then without queſtion all theſe 


Lands would have paſſed: And now tho' 


he deviſes all out of Settlement, yet they 


would have contended to have them paſs 
likewiſe, and ſo the Words [out of Set- 


1 tlement] to ſignify nothing at all. As to 
this he ſaid, 'Tis true the Lands them- 


ſelves could not be in Settlement and out 
of Settlement at the ſame time, neither do 
the Lands themſelves pals at all ; for pon- 
derous Land or terra firma remains where 


it did: And it is an impropriety of Speech, 


I give the Eſtate of all my Lands in Settle- 
ment, or I give the Eſtate of all my Lands, 


that are our of Settlement. And he allowed 


the Arguments on the other Side had their 


weight in them, which made him for ſome 
time doubt with himſelf of che Caſe ; but 


at laſt he thought the Argument on the 
other Side out-weighed them, and ſo a 
Decree paſſed for rhe Plaintiff, as to the 
main Point, and for the ceſt for the De- 
JJ ez 
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ſendants, who had brought a Bill for that 
WE. iz: 
Note, The I Sth Day of February 1705, 
this Caſe was heard in the Houſe of 


Lords, and the Decree was confirmed up- 


on an Appeal theteon brought. 


Corbet verſus Maydewil, 13 Janaaris 1510. 
„ Go on 3 


Homas Maydemil, before his Marriage 
1 with Margaret his Wife, conveys 
his Eſtate to the Uſe of him and his Heirs 
till che Marriage; and after, as to the 
Lands in Northamptoyſhire, to himſelf for 


Life, Remainder to the Truſtees and theit 


Heirs duting his Life, to preſerve Con- 


tingent Uſes; and after his Deceaſe, to 


her for Jolutute; and after her Deceaſe, 
to her firſt, ſecond, third, fourth, fifth, 
and every other Son and Sons on her Bo- 
dy, ſevetalty in Tail Mail; Remainder 
to che Heits of his Body, Remainder to 
his right Heirs: Aud as to his Lands in 
LeitefterJhire.to hiinſelf for Life, Remainder 
to Trufttes and their Heirs for his Life, 


to preſerve Contingent Uſes; and after 


his Deceaſe, to Truſtees, their Executots, 
Admidtiſtrarors and Aſſigns for 50 Yeats 


from rhEnee next enſuing, upon the Truſts I 
and Proviſoes after-named; and after the Þ 


e- 
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expiration, or other determination of the 
Term, to him and to the Heirs Male of 

his Body on her, Reverſion to his right 
Heirs; and the Term declared to be up- 
| on Truſt, that in caſe he {hall happen co 
die without lilue Male of his Body on 
her Body; or that the Iſſue Male between 
them ſhall happen to die without Iſſue 
Male of their Bodies, before they or ſome 
of them reſpectively attain their ſeveral 
| Ages of 21 Years, and there ſhall be Iſ- 
ſue one or more Daughter or Daughters of 
his Body on her Body begotten, either 
in or atrer his Life time, which thall be 
unmarried or not provided for, as herein 
is mentioned at the time of his Deceaſe, 
that then the {aid Daughter or Daughters 
| relpeCtively - ſhall have the reſpective 
| Portion and Portions herein after expreſ- 
led, viz, If there ſhall be but one ſuch 
Daughter to have 2000 l. and if there be 
two ot more fuch Daughters, then fuch 
'Daughrers ſhall have among them equal- 
ly 2000 l. the ſaid Portion or Portions of 
the ſaid Daughter and Daughters to be 
relpectively payable, and paid ar their 
teſpective Ages of 18 Years, or Days of 
Marriage, which ſhall firſt happen, or as 
boon after as the ſame can conveniently 
de raiſed :: And in caſe the ſaid Portion 
por Portions of the ſaid Daughter or 
[Daughters ſhall not be paid, according 
. ; Ry 


ſaid Portion or Portions of the ſaid Da 
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ro the purport and intent of theſe Pre- 


ſents, that then the Truſtees, or the Sur- 


vivors of them, their Executors, Admi- 
niſtrators and Aſſigns, ſhall and may out 


of the Rents, Iſſues and Profits of the Pre- 


miſſes ſo limited to them, or by Leaſe, 
Mortgage or Sale thereof, or of all ot] 


of any part of the ſaid Term of 500 


ears, as to them in their Diſcretion ſhall Þ 
ſeem meet, raiſe, make up, and pay the 
ſaid Portion and Portions unto the 
ſaid Daughter or Daughters; and in 
the mean time, until the ſaid Por 
tion or Portions ſhall reſpectively becom 
| payable as aforeſaid, the Truſtees, thei 
Executors, Adminiſtrators and Aſſigns 
| ſhall out of the Rents, Iſſues, and Profi 
of the Premiſſes to them limited, tai 
convenient Maintenance for ſuch Dau 
ter or Daughters, not exceeding 30 l. 
Annum a- piece; and if there be mon 
than three, not exceeding 20 J. per A 
a- piece, and ſhall permit ſuch Perſon q 
Perſons, to whom the Freehold and In 
rirance of the Premiſſes, immediately ; 


pectant on the ſaid Term of 500 Yea 
mall for the time being appertain, to 
ceive and take the overplus of the Re 
and Profits of the Premities, until WF 


DR 
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ter or Daughters ſhall be paid accord * 
to the Intent of theſe Preſents ; andi 


? = 
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the ſaid Portions and Maintenances fhall 
be raiſed, then the Premiſſes, or ſo much 
| | thereof as ſhall remain unſold, ſhall go 
| with and attend the Reverſion and Inhe- 
| ritance ; and be for the benefit of that 
perſon or Perſons to whom the Reverſion 
and Inheritance, immediately expectant on 
the ſaid Term of 500 Years, ſhall for the 
time being appertain, according to the 
| Uſes and Eſtates herein before limited: 
Provided always, that if he in his Life- 
time, or if after his Deceaſe the Per- 
| fon or Perſons, to whom the Reverſion 
and Inheritance expectant on the ſaid 
F Term of 500 Years, according to the 
| Uſes and Eſtates herein before limited, 
| ſhall for the time being appertain, do or 
| ſhall well and truly pay, or cauſe to be 
paid, or to the good liking of the Truſtees, 
# ccir Executors, Adminiſtrators or Aſſigns, 
ſufficiently ſecure to pay to the {aid 
Daughter or Daughters of him on her Bo- 
# dy, which ſhall be unmarricd at the time 
of his Deceaſe, the ſaid Portion and Por- 
tions and Yearly Sums of Money for the 
Maintenances, here before limited to be 
charged, or intended to be charged or rai- 
ſed for the ſaid Daughter or Daughters re- 
ſpectively, according to the true intent and 
meaning of theſe Preſents; or if there 
hall be no Iſſue female of his Body on 
ber, or if the Iſſue female ſhall all of 
4 . them 
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them happen to die before any of them 
attain the Age of 18 Years; or if the Iſ- 
ſuc Male between him and her, or any of 
them, ſhall live to attain the Age of 21 
Years, or leave Iſſue Male, lawfully be- 

gotten, behind them, that then in ſuch 
and in every or any of theſe Caſes, and 


at all times from thenceforth, the ſaid 
Eſtate and Term of 500 Years ſhall ceaſe, 
determine and be void, any thing herein 


contained to the contrary notwithſtand- 
ing. 5 


Margaret the Wife died 1 5 Months af- 


ter Marriage without Iſſue Male, leaving 


one Daughter, who is now 28 Years old, 


and to whom the Father, the ſaid Thomas 


Mayde ell, for 7 Years before her inter- 
marriage with Mr. Corbet, the Plaintiff, 
paid rhe Maintenance of 300. per Ann. 
Mr. Maydewell, ſome few Years after Mar- 


garet's Death, married another Wife, by 


whom he has ſeveral Children. 
Upon this Caſe, Mr. Vernon, Mr. Dobins, 


and Mr. Williams, being clearly of Opi- 
nion, That the Portion ought to be rai- 


{ed with Intereſt from 18; a Bill was 

brought for that purpole. : 
Mr. Maydenell admits in his Anſwer, 
That he placed his Daughter with her 
Grandmother Elizabeth Callas 3 and that 
he paid her for about 7 Years, the Main- 
tenance of 300. per Annum, and took Re- 
ceipts 
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ceipts for the ſame, for ſo much due at 
ſuck a time. Elizabeth Collins, the Grand- 
mother, in her Depoſitions declares, That 


her Grandaughter married Mr. Corbet by 
her Conſenr, Advice and Direction ; and 


her Reaſons for her ſo doing were, That 


ſeveral advantageous offers had been made 
from time to time to her Father in the way 
of Marriage, but he never could be prevail- 
ed upon to conſent to any Match what- 
ſoever, notwithſtanding his Daughter be- 
haved her ſelf very dutifully to him. Se- 
veral Letters from Mr. Maydewell to one 


Mr. Orlebar were produced, and proved - 


at the hearing, wherein he ſays, That he 
conſtantly paid his Daughter the 3o! per 


Annum, due to her by her Mother's 


Marriage · Settlement. 3 
December the 8th, 1709, the Caſe came to 


be heard before my Lord Chancellor, and pog. 221 


the Plaintifi's Counſel inſiſting upon the 
Caſe of Staniforth and Staniforth, where 
the Words were, That if irſhould happen 
that the Father and Mother depart this 
Life leaving no Iſſue Male, then to Tru- 
ſtees for 200 Years from the deceaſe of 
the Survivor of them, to raile Portions 


for Daughters, without limiting any time 


for payment; his Lordſhip ſaid, The 
Word [4nd] might be conſtrued diſjunc- 
tively in that Cale, but in this here be- 
ing a Condition, precedent to the veſting 

0 of 


2 Jones 281. 
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of che Portion, it mutt be performed by 
the Father's dying beforc it could be rai- 


ſed; that being, as he thought, a ſubſtan- 
tial provident part of the Settlement; 


and therefore would have diſmiſs'd the | 


Bill, had not Mr. Fernon prevailed on his 
Lordſhip to be attended with Precedents. 

And a Cale in 2 Jones 201. Paſch. 34. 
Car. 2. reported there by the Name of 
Greaves and Matt iſon, was produced, it was 
in the King's Bench for the Reſolution of 


the Court: Sir Edward Greaves the Plain- 
tiff conveys his Eſtate to the uſe of him- 


ſelf for Life, Remainder to the fitſt and 
other Sons of his Body on his Wife, 


in Tail Male; and for want of ſuch Iſſue, 


to Truſtees for forty Years, Reverſion to 
his Hcirs. The Term was declared to be 
in Truſt, Thar in caſe ir ſhould happen 
the laid Sir Eduard to deccaſe without 
Iſſue Male of his Body begotten on his 
Wife, and in caſe there ſhall be but one 
Daughter, that then the Truſtees, their Ex- 
cutors, Adminiſtrators and Aſſigns, ſhall 
out of the Rents, Iſſues and Profits of 
the Land, by demiſing, letting or ſetting 


the ſame, raiſe 5c00 l. ro be paid to the 


ſaid Dayghter ar the Day of her Marti. 
age or Hier Age of 21 Years, which ſhould 
firſt happen, togethet with the._Yearly 
Sum of 150 J. for her Maintenance and 
Education, until her Marriage or Ape 
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aforeſaid ; and in caſe there ſhall be more 


Daughters, then 6000. to be equally di- 
vided among them, part and part alike, and 
to be paid them reſpectively, when they 
ſhall accompliſh their reſpective Ages of 
21 Years or Days of Marriage, which 
ſhall firſt happen, together with the Year- 
ly Sum of 200 J. for the Maintenance and 
Education of ſuch Daughters, until they 
jhall reſpectively attain to their ſeveral 
Ages, or be married, (fitſt happening) a 
relpective, equal and proporticnablc part 


ol the ſaid 200 J. allowed for her Mainte- 
nance to ceaſe: And in caſe any of the 


ſaid Daughters ſhall happen to deceaſeè be- 
fore her or their reſpective Ages of 21 
Years or Days of Marriage; then the Por- 
tion of the ſaid Daughter or Daughters, 
lo deccaſing, to be equally paid and di- 
vided to and amongtt the other Daugh- 
ters, and to be paid unto them at their re- 
ſpective Ages of 21 Years or Days of 
Marriage, which ſhall firit happen. Sir 
Edward's Wife died, leaving two Daugh- 
ters, but no [{jue Male; one of them di- 
ed about 7 Years old; the other, wirth- 
out his privity, married the Defendanr, a 
journeyman Mercer ; whereupon the Fa- 
ther brought an Action of | reſpals for 
marrying his Daughter, and had a Ver- 
dict: But in order to ſettle the Portion, it 
was referred to Juſtice Raymond (the Fa- 
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ther dying in the mean time) to hear 
Counſel on both Sides upon the Caſe ; 
And it depending four Terms, each Side 
being ſtrongly of their own Opinion, 
after debate at Bar and Bench, it was re- 
ſolved by the Lord Chief Juſtice Pemberton, 
Mr Juſtice Dolben, and Mr Juſtice Ray- 
mond, That ſhe ſhould have 6000 J. and 
that becauſe, firſt, the Intereit and 
Right of the Portion was veſted in the 
Daughters by the Death of their Mo- 
ther without Iſſue Male, and ſhould not 
attend the Death of the Father. 24h. 
That then the Truſtees might ſell their 
Intereſt in the Term to raiſe the Mainte- 
nance or pay the Portion, if any Daugh- 
ter attained her Age or was married in his 
Life- time; for perhaps he might marry 
(as Sir Edward had done) another Wife, 
and not take due care of them, or live ſo 
long, that they would not have their Por- 
tions in convenient time. And 34h. The 
Intereſt having thus veſted in the two 
Daughters by expreſs Words, they were to 
have 6000 J. between them, and by the 
Death of one, the Survivor was intitled 
to the whole. 
Jones Juſtice, tho' he agreed the Term 
might be fold in his Life- time, differed; 
jor firſt, it veſts not abſolutely but con- 
tingently during his Liſe; the Words be- 
ing, in caſe he deceaſe without Iſſue Male. 
3 2aly. 


ll 
| il 
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2dly. AS it is to be raiſed out of the =_ 
Rents, Iſſues, and Profits, which cannot be 40 
during his Liſe, for the Words Demiſing, |! 
Letting and Setting are intended, when they Wil; 
can take the Rents, Iſſues, and Profits HM 
which cannot be during his Life : And it li 
ſhall be preſumed the Father will cake care | 
of them, unleſs that Care be expreſly f 
transferred to Truſtees; otherwiſe it will ( 
encourage Diſobedience, and be a means if 
to ruin them by Matches. | -# 
The Caſe of Heyter and Jones, decreed og __ 11 
x © Jones, 1644 
by the Lords Commiſſioners, 14 Novem- 14 
ber, 10 Will, 3. and afterwards affirmed i; 14 
by their Lordſhips upon a Re-hearing; and 60 
afterwards affirmed upon an Appeal to Moe 
the Houle of Lords. Lands were ſettled 11 
upon the Marriage of the Plaintiff's Mo- [tl | 
ther and Father for their Lives; and af- 1 
terwards in Truſt, that the Truſtees, af- EAT 
ter the deceaſe of the Plaintiff's Father wo 
and Mother, ſhould out of the Rents and ik 
Profits of the Premiſſes, or by Fines, raiſe hl 
4000 J. for the Portions of all the Chil- | 9 | 
dren of that Marriage (except the eldeſt LY 
Son) to be paid at their Ages of 21 Years, Fil 
unleſs the next Heir ſhould within one Wl 
Year after the {aid Portion become pay- Ie 
able, pay or ſecure the ſame: The Fa- 1. 
ther dies, leaving Iſſue a Son and ſeveral 1 
other Children. Decreed, That Dorothy 1 
Heyter, one of the younger Children, was | 1 
O 4 entitled | tit 
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entitled to her Portion of 4000 J. with In- 
tereſt for the ſame from her Age of 21 
Years, though ſhe attained that Age 10 
Years beſore the Mother's Death. Tis 
true, in this Caſe the Defendant obtained 
a Deed from the Plaintiff by ſurpriſe, to 


pay Intereſt for the Portion: But the Bill 


being to have Relief againſt that Decd, 
the Cauſe was decrecd upon the Nicrits 


with reſpect to the Serilement only. 


Gerrard and Alſo the Caſe of Gerrard and Gerrard, 


Ger:ard, 


decreed by my Lord Keeper Wrizht, 2 
Anne, upon the Marriage of Sir Charles 
Gerrard with Honora his Wife, Daughter 
of my Lord Schaun: Lands were ſettled 
to the Uſe of himſclf for Life; Remain 
der to his Wife for Life; Remainder to 
Truſtees for 200 Years, upon Truſt, that 
if Sir Charles Gerrard ſhould die, leaving 
only one Daughter by this Marriage, 


then for the raiting 5000 l. for her Por: 


tion, to be paid at her Age of 21 Ycars 
or Day of Marriage, which ſhould firſt 
happen, after the deceaſe of the ſaid Sir 
Charles and Honora, or within ſix Months 
after the {aid Days or Times reſpectively, 
Provided that if Sir Charles, or any other 
Perſon to whom the Inheritance of the 
Premiſſes ſhoula come, ſhould pay the 
{aid Portion to ſuch Daughter at the time 
aforeſaid, or give good Security to be ap: 
proved of by the Truſtees, they ſhag 
eee as : (ure 
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ſurrender the Term. Sir Charles dies, lea- 
ving the Plaintiff Elizabeth his only Child; 
and tho' in this Caſe, by expreis Words 
of the Deed of Settlement, the Portion is 


201 


not appointed to be paid till her Day of 
Marriage or Age of 21 Years, which 


ſhould firſt happen after the deceaſe of 


her Father and Mother ; which was pro- 


vident, becauſe the ſame Eſtate with the 
Mother's Jointure, yer the Court decreed 
the Portion and Intereſt from the time in 
the Bill in the Mother's Life time. 

Staniforth and Stanifeth , decreed at 


ſtian, to the Ule of the ſaid Jonathan Stani- 
forth for Life, Remainder to CHriſtopher for 


| Life, Remainder to the Heirs Male of Jo- 


nathan and Chriſtian: And if it ſhould hap- 


Staniforth 


Poi is-Houſe by the Maſter of the Rolls, ad Stan- 
13 March. 3tio of the Qucen. Lands 
were ſettled upon his Marriage with Chri- 


th. 
Ante 195. 


pen that the ſaid Jonathan and Chriſtian 


depart this Life, leaving no Iſſue Male, 


then to Truſtees for 200 Years, from the 
deceaſe of the Survivor of the ſaid 70. 


than and Chriſtian, for raiſing Portions for 
Daughters. Jonathan dies without {ſue 
Male, leaving one Daughter; and by the 


Portion, is not to ariſe till after the Death 


of the Survivor of Jonathan and Chriſtian: 
let the Court decreed the Portion to be 


raiſed 


expreſs Words of the Settlement, the 
| Term ſecuring the Plaintiff Chriſtian's 


202 


Ante 21. 
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raiſed and paid in the Life time of Chriſti. 
an, Whoſe Jointure covered the Eſtate, 
with [ntereſt from filing the Bill, though 
there was no expreſs Time limited for the 


Payment thereof, and therefore ſhould 


the rather be intended at the Death of the 
Survivor. 
December the 8th 1709, the Cauſe came 
to be heard before my Lord Chancellot, 
and the Plaintiff's Counſel inſiſting upon 
the Caſe of Staniforth and Staniforth, 


where the Words wete, That if it ſhould 


happen that the Father and Mother de- 
part this Life, leaving no Iſſue Male, then 
the Truſtees for 200 Years from the de- 
ceaſe of the Survivor of them, to raiſe 


Portions for Daughters, without limiting 
any time for Payment, his Lordſhip ſaid, 
The Word [And] might be coaltrucd dil- 

junctively in that Caſe, but in rhis here Þ 

being a Condition precedent to the veſt- 

ing of the Portion, it muſt be performed 
by the Father's dying before it can be tai. Þlcn; 


ſed, that being, as he thought, a ſub- 


ſtantial provident part of the Settle | 


ment. 


Iz June 1710, His Lordſhip without 

further Argument, pronounced his Decrec 
to this effect, viz. This is one of thok 8 
ill- penned Settlements, where the Con WP 
veyancer, not for want of Skill, but by 
an ill-made Uſe of a multiplicity of Words, 
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tuns into thoſe blunders which occaſion 
Trouble to this Court: My Opinion 

therefore in this Caſe will be cleared up, 

by leaving out theſe Words which are 
' immaterial : But firſt, to diſtinguiſh 
from the Precedents, Heyter and Jones is 
| impertinent, and Counſel ought to adviſe 
their Clients better chan to trouble the 
Court with Caſes which ſignify nothing at 


all to the purpoſe: for there a Man came 


oo be relieved againſt his own deliberate 
Agreement, after an abatement for Inte- 
eſt, which was payable by the Deed. In 
| Cerrard and Gerrard, the Words after the 
Death of the Father and Mother, were juſtly 
tejected, in order to raiſe the Portion at 
atime, when for Conveniency and to pro- 
mote a proper Match for the Daughter in 
| Marriage, which is the natural and true 
te Vie of it, the fame ought to be raiſed. As 
t- vo the other two, if it had been yes inte- 
d ea, I ſhould not have gone ſo great a 
i ¶ length; but ſince this Court and the Judges 
b- Fat Common Law have thought fit to al- 


le Flow ir, | will conſider the Reaſons and 


liſtinguiſh them from the Caſe before me: 
ut To begin 4 votioribus, which is the cleareſt 
tee method of Reaſoning, Firſt, Where a 
ok Term is veſted, as in this Caſe, and the 
on Portion is payable at a Day certain, there, 
by no the Term be to ariſe after the Fa- 
rds, bers Death, the Portion ſhall ariſe in his 
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Life-time. 24ly, Where the Term and 
the Portion are both to ariſe upon a Con- 
tingency, as in the Caſe of Staniferth and 


Staniforth, there, becauſe a total failure of 
Iſſue Male between the Parties is all that 
was contingent in the Caſe (for it is cer- 


tain all Fleth muſt die) the Portion ſhall 
be raiſed in the Life-time of the Father or 
Mother, at the Day of Payment, whichin 
that Caſe was the Age of 18, or Day of 
Marriage, in regard the Term mult cer- 
rainly veſt, and can never be defeated by 
leaving of Iſſue Male. 34). Which is 
much the ſtronger and comes neareit this 
Cale, where the Term is veſted and the 
Portion contingent, as in Greaves and 
Maliiſon's Calc, there the failure of Iſſue 
Male between the Parties ihall tanta. 
mount the deceale of the Father without 
liluc Male of the Body of his Wife, and 
the Portion be raiſed even in his Life- time, 
becauſe payable at a Day certain; and 
cipecially ſince it is directed by the Deed 
in that Caſe, to be raiſed by Sale thereof: 
Theſe Conceſſions J have made, becauſe! 
find it ro have been the current Motions 
of late, but 1 think it of a hard digeſtiol 
and tho' in this Caſe I agree rhe Plaintil 
have a very colourable Demand, yet! 


7 
cannot make any Decree for them, becaukM. 


leaving out the ſuperſtuous Words 
and putting in thole which the Conve). 
| 1 ancel 


C 


F y 


f 


Reports in Chancery. 


| ancer ought to have inſerted, it will ap- 
pear to be much ſtronger than any of the 
former Caſes, and ſtands thus,viz. In Caſe 
the Father ſhall happen to die without II- 

| ſuc Male of the Body of his Wife, and 
there ſhall be a Daughter begotten between 
them, which ſhall be unmarried or unpro- 
vided for at the time of his deceaſe; ſhe 

is to take by this Deſcription, or elſe ſhe 
aannot have this Portion: Now tho' the 
uaintiff's Wife cannot be then unmarried, 
yet ſhe may be provided for in his Life- 
time; which remains {till contingent, be- 
cauſe no Body can yet {ay ſhe will be un- 


aid Daughter ſhall have 2000 J. paid for 


ber Portion; and in the mean time (that 


Jut 
nd 
Mc, 
and 


tne Truſtees ſhall out of the Rents, Iſſues 
and Profits raiſe 30 J. per Aunum for her 


provided for at the time of his deceale: 
But the Deed goes further and ſays [Then] 
(chat is, at the time of his deccalc) the 


is, from failure of Iſſue Male till payablc) 


ccd 

col: 

ulel 
tions 
ion; 
ntilſ 
yea | 
cauk 
ords, 


nvey 
ance 


Maintenance, which muſt be after the 
Father's Death; for tho' theſe Words 


3 


Profits, & c.] may be conſtrued by Sale or 
Vortgage where they ſtand alone in a 
Weed, yet being here put in Contradi- 


linction to Mortgage orc Sale, they muſt. 


K underſtood of Annual Profits only; 
d that cannot be, unleſs you will let 
de Maintenances run in upon his Eſtate 
r Life; fo that 'tis plain in the Proviſo, 
. — if 
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il he in his Life. time pay, or ſufficiently 


ſecure to be paid to ſuch Daughter as 
ſhall be uamarried ; there is vitium Clerici 


by leaving out theſe Words (or not pro. 


vided for) at the time of his deceaſe, and 


if they be inſerted, all parts of the Deed 


will conſiſt, and this plain and natural 


Conſtruction will ariſe thereupon, that 


the Father, at any time during his Life, 
by paying her 2000 J. ſhall defeat the 


Term. And therefore he diſmiſs'd the Bill F 22 


Hawes verſus Warner & alios. 


IN Michaelmas Term 1703, Thomas and 

Anne, two of the Children of 70. 
mas Hawes, who was the only Son of N. 
thaniel Hawes, late Treaſurer of Chrif- 
church Hoſpital and Citizen of London, 


brought their Bill in this Court againſt 


Anne Warner, Widow, only Daughter of 
the ſaid Nathaniel, and her four Children, 


viz. Anne, Elizabeth, Mary and Edmund 
Warner, and againſt Nathaniel Hawes, Son 
of the ſaid Thomas, as Heir, and othets 


as Executors of the Will of the ſaid N- 


thaniel the Grandfather, ſetting forth, That 


the ſaid Thomas, the Father of the Plain b 


tiffs, died in the Life · time of their ſaid 


Grandfather, leaving Iſſue Nathaniel Hop 
and the ſaid Plaintifſs Thomas and 4; 


ano! 
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and that the ſaid Defendant Aune, Daugh- 
ter of the (aid Nathaniel, having inter- 
married with one Edmund Warner, had Iſ- 
| ſue by him the ſaid four Infants Defen- 


| dants. 
That the ſaid Nathaniel the Grandfather 
became indebted to his ſaid Son Thomas, 
on account of Profits received out of an 


$ Eſtare of the ſaid Son at Walmire in Tork- 


ſhire, and otherwiſe, to the Amount of 
2200 J. and upwards; and that he gave 
with his faid Daughter a very conſider- 
able Marriage-Portion, and was bound 
for his Son- in-Law Edmund Warner to the 
Amount of 3ooo /. beſides which, the 
lad Edmund was indebted to him in 500ʃ. 
by Note under his Hand, and alſo in 90514 
19 5. 6 d. paid upon his account; and that 
the ſaid Edmund died in the Life- time of 


mains unpaid. 

| That the ſaid Nathaniel being ſeized in 
n, Ie of divers Meſſuages in Thames-ſireet, 
„ nortgaged the ſame for 1600 J. and by 
on Wile Morrgage-Deeds covenanted to pay 
ers de ſaid Sum: And afcerwards, viz. 21 


eriſed one of the ſaid Meſſuages to 


(add keirs, and another to his Grandſon Tho- 
ns Hawes and his Heirs, and another to 


dhe ſaid Nathaniel, and the ſaid Debt re- 


tis Grandſon Nathaniel Hawes and his 


ne Warner his Grandaughter for LH, 
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july 1699, made his Will, and thereby Will. 
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Remainder to the ſaid T howas and his 
Heirs, and gave ſeveral pecuniary Lega- 
cics to his Daughter Anne Warner Widow, 
and to his Grandchildren by her; and al- 


ſo to his D.ughter-in-Law Elizabeth Hanes 


the Widow of his Son Thomas, and to 
his Grandaughters by her, with ſome 


other ſmall Legacies, amounting in the 


Declaration. 


whole to 5800 J. which Sum ke by his 


{aid Will calculated to be the eHduum of | F 


his perſonal Eſtate, (his Debts and Func- 
ral Expences being firſt thereout paid) 
And by his ſaid Will did allo declare, 
That in Caſe his ſaid Eſtate ſhould by 
Loſſes or otherwiſe fall ſhort of his Eſti- 
mate, a proportionable abatement ſhould 


be made to the ſeveral Legatces of the Le- 


gacies thereby given: And in cafe his 


ſaid Eſtate, at the time of his Death, 


ſhould exceed the ſaid Eſtimate of 3800 
he did give the ſurplus (whatever ic ſhould 
prove) to and amongſt all his Grandchi- 


_ dren, ſhare and ſhare alike : And in the? 


Proviſo. 


ſaid Will is a Proviſo, That the ſeveral 
Deviſees of his Real Eſtate, and the {cve-M 


ral Legacies and Sums of Money to hi 


Daughter-in-Law Mrs. /Zawes, and hib 
Grandchildren by her, were upon Con 
dition, 'I hat ſhe within three Months a 
ter his Deccaſe, and her Children, whe 
of Age, ſhould releaſe to his Execut'f 
all Moneys, Parts, Shares, Claims aq, 
Demanag 
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Demands wharſoever, which they or any 
of them could claim out of his perſonal 
Eſtate, or be entitled to by vertue of the 
Cuſtom of London or otherwiſe, or which 
they could claim or demand in right of 
his Son Thomas deceaſed, or in reference Note, this 
to his the ſaid Thomas the Son's, or the * * 
ſaid Nathaniel the Teſtator's Eſtate; and profits of b 
in caſe they did make ſuch claim, &c. Son's Eſtate 
then he deviſed over the ſame Meſſuages received by 
and other their Legacies to the Children e Teſtator. 
of his Daughter Warner, fhare and ſhare 
alike. And the End of the Bill was to End of the 
have the ſaid 1600 J. remaining due upon Bill. 
the ſaid Mortgage, paid out of the per- 


nal Eſtate, and that the mortgaged Pre- 


miſſes, ſo deviſed to the Plaintifis as afore- 
ſaid, might be diſcharged thereof. 

The Defendants by their Anſwer, con- Defendants 
feſſed the ſubſtance of what was alledged Anſwen. 
by the Plaintiffs in their Bill, but urged, 
| that the Teſtator's intent was, That the 
| Legatecs of the mortgaged Meſluages 


al ſhould abate in proportion with the pecu- 


niary Legatees, and that the Will did ſo 

deviſe. . | 
And 7 Februarii 1704. the Cauſe was Hearing, 

heard by the Lord Keeper Wrizht, at 

which time it was inſiſted on behalf of 

the Plaintifils ; Be eos 

of 1. That the Money due on the mort- Arguments 
geaged Premiſſes being a Debt of the Te- pro Quer, 
EE , ſtator's 
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ſtator's (there being a Covenant in the 


mortgage Deed for him to pay it) this, a 
well as other Debts of the Teſtator, ought 
to be paid out of the Perſonal Eſtate ; and 
this was more plain from the Words of the 
Will, which dire&ts, That the Teſtator's 


' Debts and Funerals ſhould be paid in the 


firſt place out of the Perſonal Eſtate: 
And that the Teſtator's being uncertain in 
the Calculation of his Eſtate, was not 
ſtrange, conſidering, that at the time of 


making his VVill he was engaged in a 
Partnerſhip-Trade, depending upon long, 


confuſed and intricate Accompts, which 
had not been made up in 16 Years time. 
2. That altho' che Will directs the 


Legatees ſhould abate in proportion, yet 


it does not direct, That the Deviſees of 


the real Eſtate ſhould make any abate- 


ment. And that there is a known diffe- 
rence between a Deviſee and a Legatee, the 
former being of a real Eſtate, but the 
latter only of perſonal Things; and that 
the Difference ſeems to be accordingly 


well known to the Teſtator, and to be 


taken notice of in the Words of the Will: 
For the real Eſtate is thereby (ſpecifically 


deviſed, and ſo ought not to be contribu- 


tory to any deficiency of the Perſonal 
Eſtate, which is expreſly charged with the 
payment of his Debts. And as this Calc 
is, it is much the ſtronger, becaule here 

15 
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is a good and valuable Conſideration for 
the Deviſees to have the real Eſtate; for 
that the Teſtator was indebted to his Son- 
(their Father) in 2200 J. for Rents recei- 
ved of his ſaid Son's own proper Eſtate 
left him by a Relation) during his Mino- 
rity, beſides 101 5 J. 55. 24. as appears 
by Accompts under his own Hand, re- 
ceived for Dividends of Eaſt- India Stock, 
the Truſt whereof is declared under the 
Teſtator's own Hand and Seal, and this 
in time after the making of the ſaid Will, 
and that theſe demands are very near E- 
quivalent to the whole real Eſtate. 
To which it was anſwered on behalf of 
the Defendants. HGH 
1. That it ſeems apparently the Intent Arguments 
of the Teſtator throughout his ſaid Will, pro Det, 
That in caſe his perſonal Eſtate ſhould 
prove ſo deficient as not to make good 
the particular Legacies thereby deviſed, 
every Legatee ſhould abate in proportion; 
and that rhe mortgaged Premiſſes ſhould 
bear their own Burthen: And if he had 
| intended thar they ſhould have been exo- 
nerated, he would have provided ſo by 
his Will when he deviſed thoſe Premiſſes. 
2. That it is not likely he could mean, 
That the Mortgage ſhould be paid out of 
the Perſonal Eſtate, becauſe he calculates 
that to be 5860 J. which is very near 
what his ſaid Eſtate amounts unto; and 
P 2 6 it 
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it would have been more, if the Intereſt 
of the 16001. from the Teſtator's Death 
had not been paid out of it; and that it 
appears the Teſtator made his Will from 
a Calculation of his Eſtate. . 
3. That the Houſes deviſed are 300 l. 
per Ann. and tho' the Deviſees thereof pay F 
the 1600 J. charged thereon out of the 


ſame, yet they will have near twice as 


much as any of the other Legatees: And 
therefore, that the Teſtator's Will would 
be beſt fulfilled by letting the Houſes 
bear the Mortgage, which is their own 
Burden, and the perſonal Eſtate be apply- 
ed to pay the Legacies; by which means 
they will be all paid unto a very ſmall 
matter. SS = 

But the Court decreed, That the 1600/. 
and all the Intereſt thereof, due on the ſaid 
Mortgage, ſhould be paid out of the Tc- 
ſtator's perſonal Eſtate. 

And that the Plaintiffs, if they will F 
have the benefit of their Legacies, muſt FF 
ſeverally releaſe their Claim of the EH 


India Stock and the produce thereof, and 


the Accompt for the Walmire Eſtate, ac- 


cording to the intention of the Will. 


And that the Legatecs ſhould abate in : 


proportion, in caſe the perſonal Eſtate 
| ſhould fall ſhort, and that the Executors Þ 


ſhould Accompt before a Maſter touching 
the (aid perional Eſtate, the Eaſt- India 
Stock 


f. — Q . 55 
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Stock and Produce to be taken as part 


thereof; and that the Plaintiffs and De- 

endants ſhould both have their Coſts of 

Suit out of the perſonal Eſtate. 
Hereupon the Maſter repotted, That 


the perſonal Eſtate fell thort to pay the 


Legacies 1732 J. 12 5. 2 4. and char- 
ged the Deviſees of the real Eſtate to 
contribute by a pound Rate, together 


with the pecuniary Legatees, to make 


good the deficiency of the perſonal E- 
itate. 


To which Report the Plaintiffs except · 


ed, for that the real Eſtate was not to 
contribute or bear any part of the detici- 
ency of the perſonal Eſtate: Which Ex- 
ception being argued before the Lord 
Chancellor Corper, was allowed; and che 


Court declared, That that part of the 


Decree which ſays the 16004. ſhould be 


paid out of the perſonal Eſtate, could not 


be altered but by a Re hearing or an Ap- 
peal. 55 

After which the Defendants got an Or- 
der for a Re- hearing; but on the Plaintiffs 
Motion, ſhewing the long acquieſcence 
under the Decree, viz. 3 Years, and ap- 
parent delays in the Cauſe, the Order for 
Re-hearing was diſcharged. NO, 

And afterwards on an Appcal, the De- 
cree of this Court was affirmed in the 


$ Houſe of Lords, March the 7th. 1701. 
1 P 3 De 
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De Termino Paſchæ 1688. 


In Cancellaria. 


Sanders verſus Charles Ballard. 


A Deviſed 200 J. to be laid out in a 
I“ purchaſe of Lands, and ſettled up- 
on M. and the Heirs of her Body; and if 
M. die without Iſſue, that then the Chi- 
dren of 7. S. ſhall have it (or Words to 


that effect) ſo that it did not appear by I 
the Will, whether the Teſtator intended 


that the Children ſhould have the Land as 
Joint-tenants or Tenants in common. A. 


died without Iſſue; the Truſtees after- 


wards purchaſe Land with the 200 J. and 
ſettle it on C. and D. the two then living 


Children of J. S. and their Heirs : C. hath F 
Iſſue and dies. The Court would not 


help the Iſſue of C. againſt D. who had 
claimed all by Survivorſhip ; for my Lord 


ſaid, He would not make it a breach of 


Truſt in the Truſtees, that they did make 


this a joint purchaſe, there being nothing 
in the Will to direct them otherwiſe: But 


if the Money had remained in their hands, 
he ſeem'd to be of Opinion, That the 


Children of C. ſhould have had a Moiety; 


for where Money is given to two (being 
perſonal Eſtate) it ſhall be ſeveral to them. 
1 Thom. 
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7. homſon and Bas ber vil. 


H E Plaintiff's Cauſe was heard be- 


fore the Maſter of the Rolls: and 
the Maſter ordered, That (for want of pro- 
per Parties, (vig) for that the Mortgagor 
was not made a Party, the Plaintiff being 
a ſecond Mortgagee, and conteſting the 
Validity of the firſt Mortgage, pretend- 


ed to be made unto the Defendant, and 


to have an Accompt if a true one, Cc.) 
the Plaintiff ſhould pay 5 Marks coſts, 


and make the Mortgagor a Party. The 
$ Plaintiff ſets down his Caule as an origi— 

nal Cauſe, and not by way of Appcal, ha- 
ving indeed amended his Biil, but never 


ſerved the Mortgagor with Proceſs; which 


he pretended he could not do, becauſe the 
Mortgagor was beyond Sea, bur that 
they left a Sal pæna ar the laſt place of his 


abode, (vz.) the King's Bench (where 


he had been a Priſoner, but clcaped) But 


the Court would not hear the Cauſe; for 
the Plaintiff ought ro have the Mortga- 
gor's Anſwer, or run out all the Procels 
of Contempt to a Sequettration, before 
1 can hear his Cauſe againſt the D-ten- 

ant, 
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Gwevers verſus the Earl of Dani & al. 


7 


, for the payment of Mr Cooke's Debts, 


of Norfolk. The Truſtees brought one 


Bill againſt the Adminiſtrators of Cooke, to 
diſcover the perſonal Eſtate, &c. And the 
Adminiſtrators, who were Adminiſtrators 


as Creditors to Cooke, with 3 or 4 of the 


Creditors, bring a Bill againſt the Tru- 
ſtees : And it was decreed, That they 
ſhall ſell, Gc. and that all Creditors may 
come in by a Time, contributing to the 


Charges, Oc. And now the Plaintiffs, as | 
other Creditors, exhibit their Bill againſt 
the Adminiſtrators and againſt the Tru- F 
ſtees, to diſcover the perſonal Eſtate, and 
to have the Lands fold, c. The Defen- 
dants objected, That the Plaintiffs ought F 
not to have exhibited a new Bill, bur by 
Motion to the Court, come in as Credi - 
tors upon the former Bill exhibited by the 


Adminiſtrators. But the Court over-ru- 


led it, and faid ) this Bill was well 
brought, becauſe it calleth the Admini- 
ſtrators themſelves to an Accompt, which 
could not be upon the former Bills. 


Ands were ſettled by the patliament 
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Earl of Pembroke verſus Bowden & al, 


Creditors of the late Earl of P. & e 
contra. 


HE late Earl of Pembroke ſeized in 


Fee of Lands, demiſed them 


for 100 Years at a Pepper · Corn Rent, and 


kes back a Leaſe, with a Proviſo to be 
void if he paid not ſuch an annual Sum 


to 7. S. and 1000 J. to J. D. (or to that 


Effect) And the Creditors of the ſaid Earl 
contended to make the ſurpluſage of this 
Termlit being worth more than the 1000 /.) 
and the Annuity pay able our of it, aſſets 
do pay his Debts; and the Earl as Heir 
I pretends, that it ought to go to him, and 
F that it is but as if the deceaſed Earl had 
$ mortgaged it, and the ſame had been for- 
| feired : For then the Court agrecd, Thar 
he Heir paying the Money ſhould have 
had it: And 'twas urged for him, That 
the intent of this Conveyance was the 
lame as a Mortgage, though 'twas ſo con- 
uvived by Counſel, that there is indeed a 
Term in the Teſtator: And the Lord 

Chancellor cited a Caſe between Whitticke 
and —— in my Lord Hale his Time in 
B. R. where J. S. before and in Conſide- 
ntion of his Marriage with 7. D. enter'd 
into Articles of Agreement under Hand 


: | and Seal, to lodge 109 J. in the Hands 
ail 
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of J. N. to be laid out upon Lands for the 
Lite of the Wife, for her Jointure, with o- Þ | 


ther Remainders which (aid 100 J. wasſo 


lodged in his Hands; and before any 
Lands bought, J. S. dies, and a Credirot 


of J. S. {ues his Wife, who had taken out 


0 
f 
[ 
Adminiſtration ro him; and upon a ſpeci- F x 
al Verdict finding as aforclaid, the 100/. 3 
was adjudged not to be àAſſets in Law: Ne 
And my Lord laid, That in Honywood's 9 
Cale, here in Chancery, he had decreed b 
either the fame or the like Point, and then 
brought the Record of that Cale into the I b 
Court. For the Intent being, that the | 
100. ſhould be veſted in Land, it was to th 
be no longer looked upon to be the pet; ta 
ſonal Eſtate of 7. S. and therefore he rj: 
{cemed to doubt here, whether this Term di 
were ſo much as Aſſets in Law, for that it I all 
was the plain Intent, That the Inheritance I T. 
ſhould not be changed for any Intent, but} 
to ſecure ſuch Moneys ; and it might have 
been done by way of Mortgage, ſo that 
then the Creditors could have had no pte: i 
rence to charge it with Debts; and *rwould| 
be very hard, and might prove of dange- 
rous Contequence upon this way of der 
tlements, by demiſe and redemiſe, to mak] 
any other Conſtruction, and which was 
turcly never thought of in the Contr 
vance of rhe Counſel, at his adviſing uch 
a manner of Conveyance. 1 


Bu 
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But the Court adviſed (being aſſiſted 
by Lat wich and Powell) till next Term. 
Nota, It ſeems to me, that in the Caſe 
ol Marriæge- Money, by force of the Apgree- 
ment, and lodging the Money in a third 
J Pcrion's Hand (viz. F. N s.) the pro- 
| perty of the 100 J. was in J. N. not in 
J. S. upon (ſuch Truſts as agreed, and ſo 


 & quity, becauſe it was for ſpecial Truſts to 
de directed by the expreſs Agreement. 

| *Twas allo ſaid and agreed in the de- 
bate of the principal Caic, That where a 
Man purchaſes an Eſtace. upon which 
0 there are Mortgages for Years, and he 
takes the Terms to himlelf, and the Inhe- 
ntance to others in Truſt for himſelf, and 
dies indebred ; the Terms hall be Aſſets, 
it ¶ albeit chat it be expteſly declared, that the 


ce Terms ſhall wait upon the Inheritance; 


ut for this Court will not take away that 
we which is Aſſerts in Law , though it will 
dat many times enlarge and make chat Aſlets 
te. in Equity wh. ch is not Aſſets in Law, in 
uldY favour of Creditors: But where the Inhe— 
ge- itance is in the Purchaſor, and the 
vct-M Terms purchaſed in Truſtees Names to 
akeWaitend on the Inheritance, thoſe Terms 
wa ſhall never be made Aſſets in Equity. 
ar Quere, Whether in the firſt Cale where 
de Term is in the Purchaſor, &c, whe- 
wer the Land ſhall go to the Heir ar Ex- 
ecutor, 


could not be Aſſets in Law nor yet in E- 
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of J. N. to be laid out upon Lands for the 
Lite of the Wife, for her Jointure, with o- 


ther Remainders which (aid 100 J. was ſo 
lodged in his Hands; and before any 


Lands bought, J. S. dies, and a Credirot 
of J. S. {ues his Wife, who had taken out 
Adminiſtration to him; and upon a ſpeci- 
al Verdict finding as aforeſaid, the 100 
was adjudged not to be Aſſets in Law: 
And my Lord faid, That in Honymoods 
Caſe, here in Chancery, he had decreed 
either the {ame or the like Point, and then 
brought the Record of that Cale into the 
Court. For the Intent being, that the 
1007. ſhould be veſted in Land, it was to 
be no longer looked upon to be the pet- 
{onal Eſtate of 7. S. and therefore he 
ſeemed to doubt here, whether this Term 
were lo much as Aſſets in Law, for that it 
was the plain Intent, That the Inheritance 
ſhould not be changed for any Intent, but 
to ſecure ſuch Moneys; and it might have 
been done by way of Mortgage, ſo that 
then the Creditors could have had no pte 
tence to charge it with Debts; and *rwould} 
be very hard, and might prove of dange- 
rous Contequence upon this way of Set- 
tlements, by demiſe and redemiſe, to make} 
any other Conſtruction, and which was 
turcly never thought of in the Contri*] 
vance of the Counſel, at his adviſing luc 


a manner of Conveyance. 


But! 
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But the Court adviſed (being aſſiſted 
by Latwich and Powell) till next Term. 

Nota, It ſeems to me, that in the Caſe 
of Marriæge- Money, by force of the Agree- 
ment, and lodging the Money in a third 


Perſon's Hand (viz. F. N's.) the pro- 


perty of the 100 J. was in J. N. not in 


J. S. upon ſuch Truſts as agreed, and ſo 


could not be Aſſets in Law nor yet in E- 


quity, becauſe it was for ſpecial Truſts to 


be directed by the expreſs Agreement. 

'Twas allo {aid and agreed in the de- 
bate of the principal Caic, That where a 
Man purchaſes an Eſtate, upon which 
there are Mortgages for Years, and he 
takes the Terms to himlelf, and the Inhe- 
titance to others in Truſt for himſelf, and 
dies indebted ; the Terms thail be Aſſets, 
J albeir chat ir be expreſly declared, that the 
e Terms ſhall wait upon the Inheritance; 
tor this Court will not take away that 


'c which is Aſſers in Law , though ic will 
at JF many times enlarge and make that Aſſets 


c. in Equity wh. ch is not Aſſets in Law, in 
d favour of Creditors: But where the Inhe- 
e- titance is in the Purchaſor, and the 
ct-Y Terms purchaſed in Truſtees Names to 
be attend on the Inheritance, thoſe Terms 
vas I ſhall never be made Aſſets in Equity. 
ti: Quere, Whether in the firſt Cale where 
uch the Term is in the Purchaſor, &c. whe- 
her the Land ſhall go to the Heir or Ex- 
* | ccutor, 
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ecutor, there being no Debts? And It | 
ſeems to me the Heir thall have ir, beins Y 
to attend on the Inheritance: But Equity | 


will favour Creditors more hau Executors. 


And if a Copyhold of Inheritance not 
ſurrendered to the Ule of his Will, be de- 
viſcd to be fold for payment of his Debts, | 
the Creditors ſhall enforce the Heir in | 
Chancery to ſell it; and as | underſtood, 
Mr. Serj. Phillips (aid it had been adjudg - 
ed ſo: And lo 'tis in the Caſe of Charita- 


ble Ules. . 


Nota, Twas alſo ſaid and agreed, That 
where a Man articles for the Sale of Land 
under Hand and Seal, and without any far- 
ther Execution thereof, they by mutual 
Conſent go off of the Bargain (by releaſing 
cach other or cancelling the Articles, &. 
and then the Bargainor dies indebted; 
this ſhall not be Aſſets: So if part of the 
Money was paid, and the Bargainor re- 
pays it, and they agree to go off as aforc- | 
ſaid, and then the Bargainor dies: But 
if the Bargainor dies, part of the Money 
having been paid him, and no Convey*! 
ance made to the Bargainee; as the Bar- 
gaince hath a Remedy in Equity to com- 

pel the Heir of the Bargainor to make the 

Conveyance upon paying the reſidue of 
the Money; ſo the Creditors can force 
the Heir to convey, and the Bargainee to 


pay the Money as the Teſtator's perſonal 
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Eſtate; and it ſhall be Aſſets to them in 
Law and in Equity when paid. But Quære, 
Whether, when there be no Debrs, and 
part of the Money paid as aforeſaid, the 
| Executors ſhall force the Heir to (ell, and 


ſhall have the Money > Or, whether he 


and the Bargainee may not agree to go 
off the Bargain? For though the Anceſtor 
(having both his Executors as well as 
Heirs in him) might undo the Bargain, 
though executed in part, Which may per- 
naps, as it were, amount to a Re- pur- 


et betwixt the Heir and Executors after 
the Teſtater's deceaſe: So that the Te- 


tends to deprive the Heir and make it a 
088 Eſtate, the Heir can't prevent it 
after. 

But Note, Allo in this principal Caſe, 
che Earl having agreed to ſell Lands for 
5000 J. by Articles ſcal d, ec. and a Mort- 
age being given up ro the Earl by the 
ey bargaince for 3000 J. in part of payment, 
eye Court ſeemed pretty clear, that the 
3ar-Y other 2000 J. ſhould be Aſſets, albeit thar 
om - the Bargainee did offer in his Anſwer to 
the take the ſaid 3000 J. and releaſe the Bar- 
e of ban, if the Court pleaſed; or to that 
orc elle, 
e to 
onal 
tate 


Exc- 


chaſing of it; yet there is a diſtinct Inte- 


ſtator having done an Act whereby he in - 
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Executors of Pamphn verſus 7. S. 


TEE Plaintiffs exhibited an Invento- 

| ry amounting to 900 J. whereof | 
6col. was in Leaſes. The Defendant re- 
covered againſt the Plaintiff 200 J. owing | 
to the Defendant by the Plaintiffs upon the It 


| Plea of plene adminiſiravit ; and then the | el 


Plaimiffs exhibited this Bill, pretending I "1 
that the Leaſes were mortgaged for more | th 
than they were worth: But their Bill was Re 
diſmiſſed, for it did not appear by any Y 
Proofs (if by the Bill) that the other 3004. J. 
was adminiſtred, or that the Verdict was Y/” 
given upon the Accompt of the value of Y *! 
the Leaſes : Neither (as far as I could ob- the 
ſerve) did it appear that the Plaintiff had lie 
notice of the Leaſes being in Mortgage lira 
when the Verdict was given; which ſeems 


at the Bar, and not (that I obſerved) de- 
nied, that the Plaintifts, notwithſtanding] 


thoſe Mortgages, and then only the lur; 
pluſage could be Aſſets in Law. And be. 
ſides, Pamplyn had given the Executors 04 
ther Freehold Lands of 800 J. value, to b 
ſold for the payment of his Debts, which 
was Aſſets in Equity at leaſt : But the 
Lord Chancellor ſeemed to rely only 01 
the firſt Matters. „ 


Sand. 
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Sanders verſus Page. 


HE Husband and Wife, ſeized in 
Fee in the Right of the Wife, levi— 


. and B. for 1000 Years; and after to 
the Uſe of the Wife and her Heirs, and de- 

J clared the Truſt of the Term to be for 
che Husband during his Life, and after for 

che Wife and the Heirs of her Body, with 

Remainders over; and after the Husband 
Ind the Wife join in a Fine Jur conceſſt to 
J. . for 21 Years, rendering 110 . Rent 
$ 


Jer to the Wiſe and her Heirs, and after 
„de Wife dies, and after her Husband 

dies Inteſtate. Sanders takes out Admini- 
ration to the Husband, and Page to the 
Vie (being allo Heir to her) and the 
Jplaintiff ſues to have this Term for 1000 
ears, upon pretence, that if it had been 


bould have had it by Survivor, or atleaſt 
ue Rent during the reſidue of the 2x 
ears, but the Bill was diſmiſs'd : For tho 
Ide true, that if a Woman be Ceſfuy que 


ici "4rd Turner againſt his Mother was) and 
: then marries without any Agreement by 
be Husband before Marriage, that the 


ed a Fine to A. and B. Cc. to the Uſe of 


per Annum to the Baron for his Life, and af- 


Term in the Wife, in Law, her Husband 


0 Iraſt of a Term (as the Caſe of Sir Ea- 


truſt ſhall be to her ſepatate Uſe, and that 
the 
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the Husband ſhall not intermeddle there- 
with; yet if the Husband, after Marriage, 


diſpoſe of the Term for a valuable Con- 


ſideration, it ſhall be good in Equity, as 
well as if ſhe had the Term in her ſelf, 
and married, c. And the judgment that was 
given by the Lord Nottingham to the contra 
ry, was (aid by himſelf to have been upona 
Miſtake; for that the Wife having marri- | 


ed a former Husband, that Husband and 
ſhe, before the Marriage, did make ſuch 


Agreement; but when ſhe married with 
Sir Edward Turner, no ſuch Proviſion was 
made. But the Lord Nottingham thinking 
that ſuch Proviſion had been in his Caſe, 
decreed the Sale void: And 'twas reverſed, 


the Houle of Lords; But here is no ſuch! 
thing, but the Husband is agreeing to the 


have it by Survivor; nor could he have 


diſpoſed of it without her being Exami- At 


ned in Chancery, or by joining with het 
in a Fine; and if he could not diſpoſe off 
the Term it (elf, or any part thereof bi 
himſelf, the Rent here reſerved ſhall nol 
go to his Executors upon the mere Re 
{ervation ; But if the Covenant had beet 


to pay him and his Executors and Admi 4; 


niſtrators the Rent, perhaps he might ha 
it upon the Contract, tho' not as a Rent. 


R 14 


as it leems, by his own Approbation in 


Truſt for the Term, and therefore ſhall not 4 
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Words in a Deviſe make it, 214. Vid. 


29 
A Judgment vacated, the ground there- 


of being diſcharged by the Act of 


Oblivion, 16 


A Judgment being got from one juſt of 
Age, the Conſideration thereof exa- 
mined into, . 10 


* 


in, 


Eaſet. Expoſition of Words there- Y 
8 5 102 to 148 
A Leaſe for more Years than he had 
Power, good for ſo many as he had 
Fore, = 10 
A Leaſe fold by the Sheriff, upon Exe- 
cution of a Judgment, the Vendee 
_ muſt accompt for the over- value, 157 
Long Leaſes not to be decreed in Equity, 
before the Civil Law has determined 
the Adminiſtration between the Mo- 
ther and Child, | tf 
But where no Iſſue is, a long Leaſe is 8 1 
woo 4 


The TABLE. 


be decreed to the Wife againſt her 
Husband's Kindred, Page 61 
Leaſe and Releaſe. Arguments upon a 
Sesettlement by Leaſe and Releaſe, 102 


to 149 
Legacies, how and in what manner to 


WWW ET, 
Loegacies deviſed to Children, decreed to 
be paid to the Father, on his giving 
C 165 
Legacies are to be paid out of Debts due 
from Executors to a Teſt ator, 89 
I Letters. A Bill for diſcovering the Con- 
tens of Letters. Quære. TT 23 
Life. Vide Tenant for Life and Deviſe. 


M. 
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X 4rriage ſubſequent determines an 
Agreement precedent, int Ba- 


ron G. Feme, 5 8 
But contra where Feme 15 Ceſtuy que Truſt 
of a Term, 443,244 


Marriage-Articles decreed, and an Ac- 
compt for the Meſne Profits, 29, 30, 3 1 
Marriage- Settlement by the Father. Quære 
bow far controulable by the ſubſe- 
quent Act of the Heir, 169, 170, 171 
0- Y Marriage determines a Letter of Attor- 


61 Y ney of a Feme ſole, and extinguiſhes 
to a promiſe made to her by her Huſ- 


be Y band, POD 
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Money reported due to an Executor at- 
ter a Decree enrolled, but on Excepti- 
ons diſfallow'd, Page 63 

Money received upon an implied Truſt, 

not within the Statute of Limitations, 

Mortgages. Vide Deviſes. 

Morigages are to be paid out of the per- 

{onal Eſtate, and Legatees to abate in 

proportion 312,213 
A Mortgagee can't ſet the Aſlignee in a 

better Condition than himſelf, 798 

A Mortgagor muſt pay what is due on 
Incumbrances, and not what the A 
ſignee paid for them, 5 

An ancient Mortgagee demurred to a Bil! 

to redeem, but the Demurrer ſaved 0 


till hearing, 56 1 
ortgages. Equity of Redemption there- 
of barred. --- Vide 83, 88 0 


Mortgage diſcharged by recovery of 
Dower in an Equity of . 0 
Fs 3 | 
Mortgagor agrees to convey his Equity 0, 
of Redemption, if the Agreement be 
not executed, or the Money paid, the A 
Heir is to have the Money and not 
the Adminiſtratrix, 63 Þ At 
3 The Mortgagor is to be a Party, when 
| the Bill is againſt a Mortgagee, 84, 215 
On a Mortgage of Leaſes. Quære if the 
ſurplus be Aſſets, 222 
| Mone) | 
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| Money or perſonal Eſtate deviſed to two, 
makes it ſeveral, Page 214 


N. 


Odum pactum, 20 I. promiſed to 
the Wife, to procure from her 
Husband a Releaſe of a Debt; the 


Debt being paid before, it is »udum 
Pact᷑ um, | 8 


O. 


Ath of the Plaintiff himſelf may 
prove a Contempt, if the Con- 


| temner {wears not contra, 39 

I Oath of the loſs of a Deed, in what Caſes 
neeqful to ſupport a Bill for diſcover- 
ig ie, 5 6 
- | Obligee may ſue to diſcover Aſſets, be. 


fore a plene Adminiſtravit pleaded, 26 
„ | Office, no Injunction to quiet poſſeſſion 


df an Ollice, - 216871 
: Order, no Contempt thereof, unleſs ſer- 
be ved with a Writ of Execution, 23 
An Order ſuſpended to be entered by an 
ot 4 Adminiſtrator de bonis non, 33 


63 An Order omitted in part to be entered 


en ] with the Regiſter, yet allowed on 
15 1 2 Report, 72 


5. 
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C\A4rties. Who are to be Parties in Suits | 


on Mortgages, G. 84, 8, 215 


Payment by Decree,tho not pleadable, nor 
Evidence at Law, yet allowed in Equi- 
ty, ä 
Payment. What is ſufficient time to 


ground a Preſumption thereof, and | 
leave given to try Payment, &c. 11 


Parliament-Man. An Injunction againſt | 
bim, on Affidavit of a Subpæna ſerv'd, 
but no Attachment, 21. Vide 38 

A Paro! Agreement for a Purchaſe (20 

being paid in Hand) decreed, 28 

Parol. A Truſt may ariſe by Parol, 38 

A Plea of a Verdict at Law, and a De- 


murrer for want of Equity, 17 
Plea of a Verdict for Damages; ſet aſide, _ 
ec. 25 


Plea of a former Decree; over- ruled, 77 2 
The Statute of Limitations ordered not 


to be Pleaded, Ge. 9, 98 
A Plea to a Certiorari-Bill; referred to a 
Maſter, 1 66 


Plea of want of Aſſets; can't be by an 
Executor after a Debt decreed, 88 
Plea of a Purchaſe for a valuable Con- 
ſideration muſt ſay, From the Plain 
tiff*s Anceſtor, 40 
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Plea and Demurrer to a Bill for per- 
forming a Marriage-Agreement, &. 
Page 50 to 53 
Plea of bona notabilia, in what _ X 
may be, | 
Plene adminiſtravit, how pleaded, Ge. bn 2 | 
222 
A Power exceeded, good for as much as 
he had power todo, 02 

Power to make Leaſes, Sc. explained, 
120, 124, 128, 129, he. 
Privilege of a Convocation-Man, the 
fame as a Member of Parliament, 38 
C- Vide 21 

| Proof of a Contempt. Vide Oath. 

IPurecbaſors, after a Man is found a Bank- 
1 rupt, ſhall not diſcover any thing 
that may weaken their Eſtate, 42 
It a Purchaſor claims a good Conveyance 
generally, 'tis good without ſhewing 


q n 


1 what Conveyance in particular, 28 
a A Parchaſe decreed on a Parol- Agreement 
| (20 s. being paid in Hand) ibid. 
T | 
6 = A Recovery ſuffered. to ſeveral Uſes, 
2 BS Vid. 102, 103, Ge. 
9 A Releaſe, after Replication, cannot be 
read at the hearing, but is to be exa- 
” | mined by a new Bill, - BY. 
©] On a Report, an Allowance was made, 
4 R tho 
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tho part of the Order that directed it 
was omitted to be entered with the 
Regiſter, Page 72 
A Report, after a Decree enrolled of || 
Money due to an Executor; but he {| 
being no Party in Court, it was diſ- 
allowed, 63, Vide 74 
Rent apportioned 1 in Equity, where it 
could not be at Law, „ 


| Rents and — ſee thereof from 


| 
Page 102 to 149. 
Reſe E ving the ancient and inen Rents, 1 
thoſe Words expounded, ibid. 
Reviewand Revivor, Vide Title Bills, 


8. 


4 * ak an unconſcionable Security 
Yfor a {mall Sum not holpen in Equi- 

ty, 74 
Relief given againſt Securities got from 
young Heirs, 75 
Sequeſtrators to (ell a Term to ſatisfy a 
Decree, Cc. 87 
Statute of Limitations. Vide Money, 
. Pa 8 97 7 

Statute of Oblivion. Pide 16 
Vafute of Frauds and Fong explain d, 
| 155 to 161 3 
Statute 4 Quære, how far the han- 
cery can relieve againſt it, 97 
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Tenancy in Common, or Joint- 
tenancy, what Words make it in 


2 Deviſe, Page 214 
A Tenancy for Life or Joint-tenancy, a 


Diviſion thereof decreed, - 
A Tenant for Life ſhall not have a Dit 


covery, * what accompt a Fine 
was levie 27 


Term for Years, Ge. vide Sequ etrators 


and Marriage. 

Truits aud Fraß Peet. Vide Vendor. 
A Tru r may ariſe by Parol, 38 
How s may be forfeited or extin- 


guiſhed, G. 33 to 38 
Money received on an implied Truſt, not 
within the Statute of Limitations, 8 


A Preſumptive Truſt, whether it ſhall 


affect a Purchaſor, 5 


A Feme ſole ny que Truſt, marries, 


c. 233, 2724 
Tryal, Leave given to tty Payment, 
c. 101 


A Tryal directed, whether 2 Defendant 


was dead before Enrollment of a De- 


cree, G. after 30 Years from the 


Decree pronounced, 46 to 50 


Tryal. A Caraner's Miſdemeanor in the 


Return of a Jury, no ground for a 
new Trial, 43 
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V. 


Vendor after Contract for the Pur- 
chaſe, is Truſtee for the Vendee, P. 6 
Peudlee of a Leaſe taken in Execution, 
muſt accompt for the Over-value, 57 
Over: value of Lands charged with a Rent, 
no Cauſe for a Bill of Review, 88 
After a Verdiò in Trover, Ge. a De- 
fendant is not to anſwer, on what 
ground the Jury went, 55 
A Verdi, Cc. pleaded. Vide Plea. 
Ofes. Charitable Uſes charged on Lands 
in Capite, 68. Vide 151 
Charitable Uſes decreed againſt the Heir 
of Copyhold Lands, 220 


WW. -- 
W TEES. Vide Deviſes and Le- 


gacies. 11 
Wills and Clauſes therein explained, 86, 
1350 to 177, 209 to 213 | 
AWit writ by the Teſtator himſelf, and 
no Witneſſes; and tho a Codicil re- 
ferring thereto, had 4 Witneſſes, yet 
held not good for Freehold Lands, 


150 
A 172171 in 9 Sheets, ſealed, Go. by the 


Teſtator, wao intending a Revocati- 
| on, 
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on, ſigned the Draught of a new 


Will, and then tears off 8 Seals from 


the former, yet held good for the 
real Eſtate, and the other for the per- 


ſonal, i © 5. W 
A Witneſs. If he will not appear when 


Sul pana d, an Attachment may be had 


againſt him, . 
And if, when examined on one ſide, he 


refaſes to be examined on the other, 


his Depoſitions ſuppreſſed, ibid. 


A Solicitor examined as a Mitneſ againſt 
his Client. Quære, 67 

A Plaintiff may be a Witneſs to prove the 
Contempt of a Defendant, 


Witneſſes, not to prove the Contents - 
a Deed, Goc. 


The Words (ancient and accuſtomable Rea) 


expounded, 115 to 123 
The Mord (Children) in a Deviſe ex- 
I tends to Grandchildren, 86 
Mord. Joint, may be taken ſeverally, 
Ge. 126 
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LAW-BOOKS 
In O CTA O. 


HE Pratick Part of the Law; 
ſhewing the Office of an Attorney, 


and a Guide for Solicitors, in all the J! 
Courts of Weitminiter; with the man- 
ner of their Proceedings in any Action 
from the Original to the Execution. As 
alſo the Practice of the Courts in the 
City of London, Court of Admiralty, Ec- 
cleſi aſtical Courts, and other inferjour ] fo 
Courts in the Country. With the exact I tc 
Table of Fees of all the ſaid Courts at Ji 
Weſtminſter, as they were delivered in to | 


the Houſe of Commons. With the Ab- J! 


. of the Parchment and Paper Act, 0 
A of the Queen and Council i 
e Fourth Edition, with large Additi- 


bon to the Year 1711. Price 65. 


The Modern Conveyancer, or Con- 


veyancing improv'd ; being a choice | 


Collection of Precedents on moſt Occaſi- 
ons, drawn after the manner of Con. 
veyancing now in Uſe; by the greateſt 
Hands of the Age. With an Introduc- 
tion concerning Conveyancing in gene- 
ral. In 3 Vol. The Third Edition, A 
with large Additions. Price 12 5. _They 


The Compleat Sheriff, Wherein is 
fet forth his Office and Authority; with 
Direcxions, how and in what manner to 
execute the ſame, according to the Com- 

mon and Statute Laws of this Kingdom, 
{| whick are now in Force and Uſe : An 

the Judgments and Reſolutions of the 
Judges in divers late Caſes in the ſeveral 

Courts of Veſtminſter relating thereun- 

to. Likewiſe of Under-Sheriffs and their 

Deputies; and where the High-Sheriff 

fhall be anſwerable for their Defaults, 

and where not, &c. Together with the 

Learning of Bail- Bonds, Retorns of 

e 1 Writs, Eſcapes, Actions and Pleadings 

therein, Cuſtorns- of Londoz as to Pri- 

x 

i 


1 fons, Courts, Proceſs, Sheriffs Fees, Ex- 
t ] tortion, Sheriffs Accompts, Gr. To which 
t is added the Office and Duty of Coro- 
o ners, G. The Second Edition, with 
large Additions. Price 5 s. 
t, The new Retoma'Brevium, collected 
|. from the many printed Law-Books ex- 
i- I tant, concerning the Returns of Writs 
lin the Courts of Chancery, Exchequer, 
King's Bench, Oc. Alphabetically digeſt- 
de ed in their proper Order. To which are 
added and intermix d, many ſpecial mo- 
n- dern Returns, not heretofore made pub- 
t lick : With many ſpecial Notes and Ob- 
c- ſervations through the whole. Neceſſa- 


e- ry for all Sheriffs, Under-Sheriffs, Clerks, 
II 5 _ 


4 
1 


Attorneys, Solicitors, Mayors, in 


1 % 


of Liberties, Coroners, &&. As alſo for 
the Officers of the Counties Palatine of 
Cheſter, Lancaiter and Durham: With a 
compleat Alphabetical Table reſpecting 
the ſaid ſeveral Courts in their Order. 
By R. G. N of the Court of Common 
Pleas. Price 5 
The Clergyman's Law: Or, The 

Compleat Incumbent; collected from 
the Thirty Nine Articles, Canons, Pro- 
clamations, Decrees in Chancery and Ex- 
chequer - As alſo from all Acts of Parlia- 
ment. and Common Law Caſes relating 
to the Church and Clergy of England : 
Digeſted under proper Heads, for the | 
Benefit of Patrons of Churches, and the | 
Parochial Clergy, as well as the Pratti- | 
tioners of the Law. With a Table of | 
the Contents of the Chapters, and ano- | 
ther of the principal Matters therein | 
contained. To which is added the | 
Names of the preſent Biſhops, and o- 
ther chief Dignitaries of the Church of | 
England. By III. Matſon, Dr. of Laws, 
late Dean of Batt The Second Edition, 
with Additions; in Two Vol. Price 
1 


EK The Rules and Oners of the Courts | 
of Queen's Bench and Common Pleas | 
at Weſtminſter, to the Year 1711, exa- 
t the Original Rules and Orders; 
with nA 
Price 4 7. 


EY: Table to the whole. | 


* 


* FRI SITY 


TI 


: 2 

. 1 4 ' c 

n 
oy 3 
r 


45 
% 


1 


1 N 


C ”. 


S 


v3 KK | 
EONS ogy. 


Ks # 8 
A 


| Ys re of 

es 

Fa , L 
Z „ 1 7 

A 1 ' * 


— 


8 2 
N f * l . 

- 4 1 oy A 2 5 | | : , | 
Wt wut rp Be t . 2 N 
+5 K 1 Wn. * . 
rs a G 


1's 


7 0 1 — \ 
* — = 
= 


=» — 58 
Nn 


* 


. om tr reno 1 


5 ” — N „ 
228 PE Aro el 


—— —— 2 ͤf—— ——— — — — 
— 


f 
/ 


- 5 1 4 = DO, 


- 


* 


. 
* 
W i 
„ 


* * 
45 1 * 
W 

* 
* 

a 
* 


* 
* 
* 
Pl | 
+ 
* by f 
1 
22 — 
1 
; 1 8 
| : a 
1 5 | 
2 7 
\ 5 
1 * = 
a 8 1 
2 * 4 
N fe . * 
4 


ad , 


: 
* 
4 Food * W 


ko 
* 
. 
. 
4 
, 
* 
% >; 
. „ 


9 x 


6 * o 1 * 
x. a 
6 * LF 
of , tr. FIT 
4 * 
* * * 


* ** 


{4 * . 


1 


. 


